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Marital Rape 

-Arsheya Chaudhry 

 

The word rape is an offence committed against women which violates her dignity and self-

respect. It comes under the category of offences committed against the human body. Rape 

which is committed within the marriage is a concept that disturbs the women to the very core. 

The fear of facing the identical and nevertheless have to undergo through is an oppressive 

thought that affects the psyche of a woman. 

According to the Oxford Dictionaries, rape means “the crime, typically committed by a man, 

of forcing another person to have sexual intercourse with him without consent and against 

their will, especially by the threat or use of violence against them.” 

According to Cambridge Dictionaries, Rape means “to force someone to have sex when they 

are unwilling, using violence or threatening behavior.” 

Therefore, from the above definitions we conclude that Rape is a sexual intercourse carried 

out forcibly against the will of the person. 

When someone mentions rape, it is intended to think of a malicious person. Generally, one 

does not associate rape with marriage. Marital rape refers to when both the persons are 

legally married to one another and the wife is forced to do sexual intercourse with her 

husband without her consent. Marital rape is not a crime in India. Marriage in India is 

considered to be the most necessary and sacred aspect of Hindu social system. The condition 

of women is very much wretched due to lack of lawsuit for marital rape. Crimes committed 

on the streets are reported and paid attention to, however, married women are not safe from 

crimes in their own house.  

The irony is that Marital Rape which was once broadly condoned by the society is now 

absolutely unnoticed by means of law. It has come into light when various international 

organizations have opposed it. This concept is outside the realms of law in so many countries 

including India 
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This crime is not enforced in our society due to plethora of reasons: such as lack of 

awareness, the idea behind sanctity of marriage and reluctance of authorities the prosecute the 

guilty. 

LAWS IN INDIA 

The legal guidelines and enactments concerning marital rape are non-existent in India. The 

Indian justice system does not even consider marital rape a crime or an offence. Section 375 

of the Indian Penal Code (IPC) is a regulation regarding rape. Its exception states that “sexual 

intercourse by a man with his own wife, the wife not being under 15 years of age, does not 

amount to rape.” Thus, Marital Rape is viewed as a rape only when the spouse is less than 15 

years of age. There is no lawful security agreed to the spouse after 15 years of age which is 

very much against the direction given by Human Rights Commission. 

Thus, under the Indian Law, no effort has been made to give even a veneer of protection to 

the right of a married woman. There is hardly any feeble hope of future changes as far as 

recognition of marital rape is concerned. 

THE NEED FOR CHANGE  

As per the Indian Constitution, every law that is passed in the country has to be in accordance 

with the principles of the constitution, else it would be declared to be as ultra vires and is 

liable to be struck down. The non-criminalization of marital rape, however, is against the 

principles of the constitution. 

 In a landmark judgement of B Gautam v. Subhra Chakraborty, the honourable Supreme 

Court of India, held that “Rape is a crime against basic human rights and a violation of the 

victims most cherished right, namely Right to Life as enshrined in Article 21 of the 

Constitution.  

Marital rape violates the principles established in the constitution. It is violative of Article 14 

of the Indian Constitution which states that, the state shall not deny to any person equality 

before law or equal protection by laws. The exemption 2 of Section 375 of the IPC violates 

the right to equality and discriminates against married women by denying them equal 

protection against from rape. It victimizes married women because of their marital status and 

age while protects unmarried women from the same acts. The exception also violates the 



 
ISSUE 7, OCTOBER, 2020 

3 | P a g e  
 

Article 21 of the Indian Constitution which states that no person shall be denied the right to 

life and personal liberty except according to the procedure established by law. The right to 

life encompasses the right to live with human dignity and yet the existence of exception 2 of 

Section 375 of the IPC fails to provide married women the same.  

Thus, it clearly reflects that this exception is violative of the fundamental rights of a married 

women and are therefore unconstitutional. This exception encourages the society to commit 

crimes against women, which is unacceptable and against the principles laid down in our 

constitution. Thus, the law-making bodies should amend this section and save victimization 

of women from the far reaching and everlasting effects of marital rape. 

 

RECENT DEBATE BEFORE JUDICIARY 

Recently, there has been a lot of judicial debates on the constitutionality and legality of 

exception 2 of section 375 of the IPC. Several petitions have been filed in the courts 

challenging the validity of this exception. 

Justice DY Chandrachud recently stated that “any legislation which results in the denial” of 

Constitutional guarantees to women “cannot pass the test of constitutionality”. Meanwhile, 

Justice Indu Malhotra has also said that “any legislation which treats similarly situated 

persons unequally, or discriminates between persons on the basis of sex alone, is liable to be 

struck down as being violative of Articles 14 (equality) and 15 (prohibition of discrimination) 

of the Constitution, which form the very pillars against the vice of arbitrariness and 

discrimination.” 

The central government too has taken this into consideration and has expressed its 

reservations on amending it and have propounded that the concept of marital rape must be 

defined precisely first before criminalizing it.  

In its 2017 affidavit to Delhi High Court, the central government took a stand against marital 

rape. They were of the view that criminalizing marital rape would destabilize the very 

institution of marriage. 
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CONCLUSION 

From the very beginning, women are fighting for their rights. Even after such a long time, the 

Indian society has ailed to consider the right of a married women, when the question comes 

about acknowledging and protecting her dignity. 

Marital rape is one of the worst types of sexual offence and a type of violence occurring at 

the family’s root level. It is an extremely heinous crime but till date has an exemption from 

both criminal and civil liabilities. It is compounding more harm to the conjugal ties than 

serving to preserve the sacred institution of Marriage. Due to patriarchal subjugation and, 

most of times, because of their economic dependency, most women chose not to come 

forward with their sufferings. This patriarchal mindset has led law to close its eyes to the 

plight of abused, misused and used wives thereby promoting this lifelong agony. Non 

criminalization of marital rape prima facie violates articles 14 and 21 of the Indian 

Constitution. Right to live with dignity is our fundamental right and marriage should not be 

taken as an excuse for such an inhuman act against women.  

 

 

 

 


