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The introduction and implementation of the Insolvency and Bankruptcy Code, 2016 (hereinafter 

referred to as the Code) by the Government of India has brought a paradigm shift in the 

insolvency resolution process for both the corporates as well as the individuals. The Code was 

implemented with the aim to consolidate the present laws and get the insolvency resolution 

process for the corporate persons, partnership firms and individuals completed in a time bound 

manner so that there was maximisation of asset value that were owned by the corporate and 

hence it would help in increasing credit availability in the market which in turn would promote 

entrepreneurship in the country[1]. The Code in the process to consolidate and amend the present 

laws dealing with the insolvency resolution process has repealed the Presidency Towns 

Insolvency Act, 1909 and the Provincial Insolvency Act, 1920 which explicitly dealt with the 

insolvency resolution process for the individual debtors. In addition to the same the Code has 

amended a total of 11 laws including the SARFAESI Act, 2002, DRT Act, 1993 and Companies 

Act, 2013. Further the Sick Industrial Companies Act, 1985 has also been repealed[2]. 

Within a short span of three years of its enactment the Code has improved the procedures and the 

time taken for the completion of the insolvency resolution process. The time taken for resolving 

the insolvency has come down significantly from 4.3 years to 1.6 years post the enactment of the 

Code[3]. The reduced duration has also helped India to improve its position in the Ease of Doing 

Business Index from 135 in the year 2015 to 63 in the year 2019[4]. Although the business 

environment has improved post the enactment of the Code there have been certain cases which 

have been filed before the courts in the Country challenging the Constitutionality of the 

provisions of the Code. One of the first cases challenging the Constitutionality of Section 7 of 

the Code was Sree Metaliks Ltd. V UOI[5]. The challenge was made on the ground that the 

corporate debtor was not given a proper right to be heard before the application for starting the 

insolvency resolution process was admitted. The Kolkata High Court making a reference to 
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Section 424 of the Companies Act, 2013 stated that ‘even when the statute does not explicitly 

provide for the other party to be heard the principles of natural justice would prevail and the 

adjudicating authority will have to hear the corporate debtor as well’. Further, the court held 

section 7 of the Code to be Constitutionally valid. 

Later in the case of Akshay Jhunjhunwala & Anr v UOI[6] a challenge was made to the validity 

of sections 7,8 and 9 of the Code on the grounds that the differential treatment given to the 

Financial and Operational creditors was against the Constitution. The Kolkata High Court made 

reliance on the BLRC[7] report and held that there were reasons for different treatment for the 

financial creditors in comparison to the operational creditors on the grounds of the role played in 

the business of the corporate debtor by both the class of creditors. Hence, there was enough 

intelligible differentia to treat the financial and operational creditors differently therefore the 

provisions were valid under the Constitution. While discussing the Constitutional Validity of the 

Code one of the most important judgement was pronounced by the Supreme Court in the case 

of Swiss Ribbons Pvt Ltd & Anr. v UOI[8]. The apex judicial authority stated that while 

examining the economic legislations no hard and fast rules and rigid interpretations should be 

applied to check the validity of the statute. The Court in its judgement not only provided 

constitutional validity to the provisions of the Code but also demarcated a clear difference 

between operational debt and financial debt. 

T H E  R O A D  A H E A D :  

The 2016 Code is in its nascent stage and the jurisprudence regarding the same is developing 

through judgements. The most important judgement which would drastically affect the 

insolvency regime in the country was pronounced by the Supreme Court in the Essar Steel 

Case[9]. This case finds its roots in the RBI directions dated 16th June, 2017 in which it listed 12 

companies against whom insolvency proceedings should begin as they were loan defaulters. 

Essar Steel was one of those companies and hence NCLT Ahmedabad Bench admitted the 

insolvency application against the company. Arcelor Mittal submitted the resolution plan which 
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was approved by the CoC and the NCLT. The resolution plan accepted by the NCLT offered the 

repayment only to those operational creditors who had claims of less than Rs. 1 Crore. An appeal 

was filed against the NCLT order in the NCLAT. Accepting the resolution plan NCLAT ordered 

that the waterfall mechanism under Section 53 of the Code wouldn’t apply during CIRP. Further, 

NCLAT ordered redistribution of the claims for equal treatment to all the creditors. Accordingly, 

it was ordered that Financial Creditors should get 60.7% of their claims and Operational 

Creditors would get 60.26% of their claims and additionally all the OC with claims under Rs. 1 

Crore would be fully paid and also held that the RP would not be binding on the Corporate 

Guarantors. Aggrieved by the order an appeal was filed before the Supreme Court by CoC. 

In the judgement penned down by Justice Nariman some important observations were made. The 

Apex Court explicitly stated that the role of the Resolution Professional would be merely 

administrative in nature and not adjudicatory. The Court also held that the Tribunals cannot 

interfere the commercial decisions of the Committee of Creditors hence providing supremacy to 

the CoC in reference to the commercial decisions and limiting the scope of judicial review for 

the same. Here it was stated by the Court that if a resolution is passed by the CoC with 66% 

votes of the Financial Creditors then it would be valid in accordance to Section 30(4) of the 

Code. Further, the Court struck down the NCLAT’s observation that the financial and 

operational creditors should be treated equally and stated that an equitable treatment would be 

given only to members belonging to the same class but. The Court relying on the judgement 

of State Bank of India v V. Ramakrishnan[10] and Section 31(1) of the Code held that the 

resolution plan approved by the CoC would be binding on all the stakeholders including the 

guarantors.   

In furtherance of the same the Court also verified the Constitutional Validity of the 2019 

amendment brought in the Code. The Court held that the Insolvency Process cannot mandatorily 

end in the prescribed time period as mentioned under section 4 of the 2019 Amendment Act as it 

would be violative of Article 14 and Article 19(1)(g) of the Constitution. Hence, the Court struck 

down the word ‘mandatorily’ accordingly. The Apex Court also upheld the validity of Section 6 
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of the Amendment Act which inserts Section 30(2)(b) providing a minimum value to be paid to 

operational creditors and dissenting financial creditors under a RP. 

On the contemplation of the key points of the Essar Steel judgement it can be clearly considered 

as a big step forward for the development of the jurisprudence involved in the disputes relating to 

the Code. The judgement has provided commercial supremacy to the CoC and restricts the role 

of the resolution professional strictly as an administrative authority. This judgement is a positive 

step in the achieving the objectives of the Code which include timely completion of the 

resolution process and realisation of the best possible value of the assets of the insolvent 

company. 
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