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The Bankruptcy of Arbitration? 
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The Arbitration and Conciliation Act, 1996 has experienced notable modifications because of the 

Amendment Act, 2015. But the Insolvency and Bankruptcy Code, 2016 (IBC) was inaugurated 

into Indian legal system before shapes of the updates* could be installed by the courts. Statement 

of object and purpose for both enactments are distinguishable, the courts have time and again 

confronted a few captivating inquiries of law that have justified an assessment of interaction of 

authority between the two enactments. 

 
Bankruptcy and Arbitration are both particularly specialized legitimate developments. Where 

former is established in a complex legal plan and are particularly influenced by appointed 

authority and the laws administer the procedures in more detail, leaving little prudence to the 

judges, nonetheless, latter is largely the result of case-law improvement from a fundamental 

statutory beginning stage and depends on assent and security wherearbitrators’discretion 

immensely deals with the procedures. However, the two groups are bolstered by solid policy 

arrangement underpinnings. Understanding their interrelationship requires learning of 

fundamental statutory structure and strategy bases of the two disciplines. 

 
The Dilemma 

 

I contend that arbitration agreements ought to be executed by bankruptcy tribunals except where 

any such authorization would keep a party from vindicating its legally sanctioned bankruptcy 

rights. Tribunals should then conclude whether to honor the award or not by contemplating 

whether the award would contradict the policy arrangement of bankruptcy law provided it had 

been a contractual agreement term. Practically speaking, my proposition is for implementation of 

agreements with a progressively powerful level of legal review of decisions than arbitration law 

regularly permits. This methodology would strike greater impact on parties'agreement. 
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*Brought into force on 23 October 2015 

 

 
Simultaneously, it would permit bankruptcy tribunals and judges to screen arbitration procedure, 

guaranteeing that the bankruptcy framework is not undermined. 

 
In Reliance Commercial Finance Limited v. Ved Cellulose Limited1, the court saidthere is no 

injunction to the commencement of a Corporate Insolvency Resolution Process (CIRP) u/s7 of 

the IBC. Despite that, in Thota Gurunath Reddy v. Mainland Hospitals Pvt. Ltd2 a debate 

emerged where NCLT has a duty to serve as ‘judicial authority’ to settle application u/s8 when a 

petition u/s7 of the IBC is additionally pending at the admission stage. 

 

In Innoventive Industries Ltd. v. ICICI Bank3, while engraving the applicability scope of section7 

of the IBC, SC held that the authority is only required to look whether there has been any default 

by weighing the records presented by the financial creditor. Hence, narrow possibility for 

adjudicating authority. Therefore, when the judge is satisfied, the application is admitted. 

 

Furthermore, section8 has developed generously. It is authoritative and, when there subsists an 

arbitration agreement, the judge has a commitment to allude parties to arbitration, when the 

subject of dispute before it is same as the one arising from or in connection with agreement, 

according toSwiss Timing Limited v. Organising Committee, Commonwealth Games 2010, Delh4. 

Additionally, as section8 stands as amended by the 2015 Amendment, endorses that courts 

decide on the prima facia basis, the existence of the valid arbitration agreement andgives an 

exceptionally restricted scope of jurisdiction. 

 

The inquiry consequently surfacing is whether NCLT can refer the parties to arbitration when the 

dispute is non- arbitrable? The answer lies in two-overlay contention ofBooz Allen and Hamilton 

INC v. SBI Home Finance Limited5and Emaar MGF Land Limited v. Aftab Singh6. 

 

 

 

 
 

Former case refuses parties’ reference u/s8 even if parties have chosen arbitration forum for such 
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subject- matters. The court also enlists subject- matters, which included “insolvency and 

winding-up matters” as non- arbitrable issue. Latter case categorically said the CPA,1986 existed 

for consumer to reap advantage of beneficial legislation and protection against differential 

bargaining position in a legal battle including arbitration. 

 

Hence, making it ex-facie evident that NCLT cannot refer such matters for arbitration as the IBC 

is a unique enactment ordered for the said reason, and has an abrogating impact over whatever 

other law which is opposite or conflicting with any of its arrangements as indicated by 

section238 of the IBC. 

Moreover, inSukanya Holdings Pvt. Ltd. v. Jayesh H. Pandya7, a party looking for reference u/s8 

isn't left with numerous choices when application u/s7 of IBC is awaiting action before NCLT. A 

potential option of bifurcation of subject of the issue or reason for conflict cannot likewise be 

attempted by a legal authority u/s8. Additionally, it limits the extent of rights and reliefs as court 

stated, the expression 'an issue' u/s8 shows that whole dispute of the suit ought to be directed and 

dependent upon the arbitration agreement. 

 

I believe, the current solutions have injurious and detrimental consequence on development of 

arbitration forum as an alternative dispute resolution mechanism, eventually hampering its 

flourishing future application in Indian legal regime. Likewise, has a high probability to cripple 

down the crucial principle of party autonomy which is justified reflecting the legislative intent. 

The problem aggravates when idea of conflict includes blended inquiries of legitimacy of 

agreements, for which an arbitration tribunal is a suitable forum, and for bankruptcy matters 

NCLT is the fitting power. 

 

Parallelly, in determining the current quandary, it’s crucial to rethink the ratio of Sukanya 

Holdings. Assuming, the Court can adjust its ruling, it allows the bifurcation of cause of action  

of the dispute, at that point such questions regarding the interpretations of agreement emerges 

which can be assigned to arbitration u/s8, and bankruptcy and winding-up matters can be 
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Etching the Path: Issue 4 
adjudged by the NCLT itself. Such arbitration procedures can be directed concurrently with the 

IBC procedures u/s7 till they are supportive of corporate account holder as held in Power Grid 

Corporation of India Ltd. v. Jyoti Structures Ltd8 and are not conflicting with any of the 

prerequisite stipulations of the IBC. If, any honor against the corporate account holder as 

arbitrated by the arbitral council ought to be executed simply after the case u/s7 of the IBC is 

resolved. 

 

Alternatively, the requirements of IBC cannot be summoned for redemption of outstanding sums, 

yet that it must be conjured to start a CIRP for legitimate and condonable reasons. Since IBC is a 

special beneficial enactment which puts the corporate account holder in a good place back again 

and is not signified to be a replacement to a recovery tribunal as held in Swiss Ribbons Pvt. Ltd. 

v. Association of India. Hence, it would be ideal that NCLT, acting in narrow legal power, settles 

application u/s8 and then commit parties to arbitration without leaning into merits of the 

application u/s7 of IBC if, on the prima facie basis, it is of the perspective that, a definitive 

purpose of the business lender is to retrieve the payment. 
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