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A) BRIEF FACTS:  

 

1. The appellant married to the respondent in November1975. According to the appellant 

husband, after marriage, the wife started quarreling and misbehaving with him and his 

parents. Subsequently, the husband was compelled to leave the house and started living in 

rented premises separately from May 1994 and continued to live there since then. He filed a 

petition for divorce under Sec 13(1)(i) (a) on the grounds of cruelty.  

2. The appellant alleged several facts in the claim to support thereof. The allegations were that 

the respondent had filed a criminal complaint and made every effort to torture and harass him 

and to put him behind the bars. The respondent had sent him a notice explicitly stating that 

the nucleus of HUF had been broken and with immediate effect asking for the partition of her 

shares and assets which should be given to her within 15 days. Further, she filed a petition for 

payment of maintenance under Sec 24 of the Hindu Marriage Act during the pendency of the 

case which was rejected by the trial court and appeal lied with the High Court. Furthermore, 

it was alleged that she had withdrawn Rs9,50,000 from the bank account of the appellant in a 

clandestine manner. She also published an advertisement in a national newspaper stated that 

the appellant was an employee of her and warned the business associates to avoid any 

business with him. 

3.  Both parties alleged against each other for not able to maintain the sanctity of the marriage 

and involvement with another person. The appellant stated that the respondent was indulging 

indecently and was found in a compromising position with one. On the contrary, the 
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respondent stated that the appellant was living separately with another woman. But in the trial 

court, both the parties failed to prove the allegations made against each other.  

4. The Trial Court observed that the appellant was physically, mentally and financially tortured 

and harassed by the respondent. And held that there is no possibility to reconnect the 

marriage between the parties and lies no alternate remedy but to dissolve the marriage. 

Respondent filed for first appeal in High Court. 

5. The High Court was of the view that the Trial court decision would not be appreciated as it 

overlooked on the record of the evidence, and did not evaluate that the appellant was living 

with another woman and this amounts to misconduct and un-condonable for Sec 13(1) (i) (a). 

Appellant with Special Leave Petition approached the Supreme Court. 

B) ISSUE INVOLVED:  

 

Whether the decree of divorce should be granted in the case? 

C) HELD: 

 

The appeal was disposed of. And held that the marriage between the parties to be dissolved as 

per the provisions of the Hindu Marriage Act. The Court prescribed the legislature to infuse 

an irretrievable breakdown of marriage as a ground for the decree of divorce.  

D) SUPREME COURT JUDGMENT: 

 

Cruelty is a course or conduct of one, which is antagonistically influencing the other. The 

cruelty might be physical, mental, intentional, or unintentional. The cruelty asserted may rely 

on the kind of life the parties are acclimated with or financial or social conditions and their 

way of life and human qualities to which they connect the significance. Each case must be 

decided on merits.  

The High Court should have looked for the repercussions, effects and ramifications of all the 

criminal and the other proceedings initiated by the parties in the proper perspective. The 

finding of the High Court that these proceedings couldn’t be taken to be such which may 
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warrant dissolution of the marriage is completely unsustainable. The advertisement in the 

newspaper to the effect that the status of the appellant in a registered company was only that 

of an employeehave brought down the prestige of the appellant. Additionally, the respondent 

cautioned the whole world to restrict the business with him would prompt mental cruelty. 

Despite this, the respondent doesn’t seek a divorce through mutual consent.  

The court, presumably, should make an undertaking for reconciliation of the parties, yet if it 

is discovered that the marriage is unsalvageable, at that point divorce should not be 

withheld.In this instant case, there has been complete disappearance of the emotional 

foundation in the marriage. Protection of such marriage is absolutely unworkable which is 

virtually dead and would amount to a greater source of misery if a decree of divorce is not 

granted to the parties.  

ANALYSIS OF THE DECISION OF THE COURT:  

 

By the possible means, the husband was trying to seek divorce by the levelled allegations 

against each other which included adultery, cruelty and desertion. The parties who have 

parted their ways if continued to bind their matrimonial ties will be misery for both and 

undoubtedly the marriage has been broken down irretrievably. Thus, no longer the parties 

would be associated as husband and wife.  

The reasoning used by the judges was on the grounds of the irretrievable breakdown of the 

marriage which wasn’t recognized as a ground for divorce back then. And to add or amend 

the Act is a function of the legislature and the Court cannot enumerate on the same. The 

Supreme Court1strongly recommended to Union of India to consider amending the section by 

adding irretrievable breakdown of marriage as a ground for divorce where the marriage is 

virtually dead and keeping no point to make the marriage stay alive.  

E) JUDICIAL APPROACH IN THIS CASE: 

 

                                                
1 Neelu Kohli v. Naveen Kohli, AIR 2004 All 1 reversed  



 
Issue 10, February 2021 

 
 

4 

 

In this case, the court expressly stated that so many years have been elapsed since the parties 

have separated, and from the circumstances, it is reasonably induced that the marriage 

between the spouses had been broken irretrievably.  

In Ashok Hurra v. Rupa Bipin Zaveri2, the Supreme Court held that undoubtedly a strong 

feeling and impression was created that no reunion or reconciliation between the parties as 

possible and the spouses was convinced that the marriage had been broken irretrievably and 

the court finds no purpose would be served to prolong the miseries of the parties when the 

purpose of happy married life has been lost. The court accordingly, dissolved the marriage.  

In Jorden Diengdeh v. S. S Chopra3, the court had held that no point or purpose could serve 

in the continuance of marriage which has either completely or singly broken down. And even 

suggested to the legislature to provide a uniform code of marriage and divorce in these 

matters for the unhappy couples to have a way out.  

In Chetan Dass v. Kamala Devi4, the words of the court were: 

“Matrimonial matters are of delicate human and emotional relationship. It 

demands mutual trust, respect love and affection with sufficient play for 

reasonable adjustments with the spouses. The institution of marriage occupies a 

special place in society. Therefore, it would not be appropriate to apply any 

submission of "irretrievably broken marriage" as a straitjacket formula for grant 

of relief of divorce. This aspect has to be considered in the background of the 

other facts and circumstances of the case.” 

F) SUGGESTIONS AND CONCLUSIONS  

 

Because of social advancements and changes in circumstances and to protect the parties from 

the suffering where marriages are virtually dead, this concept is urged and ought to be given a 

statutory standing in the Act, whereas the bare reading of the grounds won’t be able to grant a 

divorce.  To date, the pattern followed by the Supreme Court is that when it observes any 

irretrievable breakdown of a marriage, it concedes by declaring the decree of divorce by 

                                                
2 (1997) 4 SCC 226 
3 (1985) 3 SCC 62 
4 (2001) 4 SCC 250 
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invoking of Article 142 of the Constitution. But the issue herein is that it prompts the laying 

down ad hoc cases. And the power is conferred solely to the Supreme Court and not to High 

Courts. Thus, codifying the principle of irretrievable breakdown as a ground for divorce as 

recommended by the Report of Law Commission of India would also help other courts to 

grant a divorce while serving expeditious justice.  

While some jurists and activists’ objects on the sanction of irretrievable breakdown of 

marriage as a ground of divorce, in their view, with the acceptance and aid of this, a deceitful 

husband may desert their wife and exploit the ground for his benefit. The Court should take a 

holistic approach by considering the facts and circumstances of each case. And if either party 

is in an advantageous position for the mistake or wrong done, the court should not invoke the 

jurisdiction to dissolve the marriage. As suggested in the report, it must be backed with 

financial arrangements for mother and children.  
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