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DEMYSTIFYING SURROGACY IN INDIA 

 

PREFACE 

 

“HOWEVER MOTHERHOOD COMES TO YOU, IT’S A MIRACLE” 

~ Valerie Harper 

The developing surrogacy phenomenon in which women consent to have their bodies used to go 

through a pregnancy and bring forth the subsequent child is turning into a significant issue of the 

21st century. Surrogacy is regularly alluded to as "womb renting" wherein a substantial help is 

accommodated an expense. These days, India is confronting unending legal issues at broad scale, 

of which surrogacy is one. Surrogacy isn't just a legal but a moral issue also. The article traces 

the transformative history of surrogacy related enactment in the Indian context. It additionally 

portrays the legal circumstances existing in the rest of the world.  

The women for doing surrogacy is employed the proposed couple through an organization or 

different sources. These women are either poor or urged for doing this work. This framework has 

become a source of income for them. Surrogacy can be classified into two types: gestational and 

traditional. In gestational surrogacy, pregnancy happens because of the exchange of an embryo 

shaped by in vitro fertilization with the end goal that the subsequent child is hereditarily 

unrelated to the surrogate. Traditional surrogacy incorporates impregnation of the surrogate 

mother naturally or artificially, and the subsequent child is hereditarily identified with the 

surrogate. The Surrogacy agreement might possibly incorporate pay. The course of action could 

be named as commercial surrogacy when the surrogate women are given remuneration higher 

than the clinical reimbursement and other reasonable expenses else, it is alluded to as altruistic 

surrogacy. 
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EVOLUTION OF SURROGACY IN INDIA 

The very concept of surrogacy may resemble like fairly a modernistic notion. In reality the 

practice of surrogacy way backs to centuries or even millennia. The surrogacy in India came in 

the late 1990's, however later the surrogacy in India change into business as its exercise in India 

is modest as contrast with western nations. World's second and India's first IVF child was 

brought into the world on October 3, 1978 in Calcutta and made history when India became the 

first nation to legitimatize commercial surrogacy in 20021. 

One of the central purposes behind surrogacy aid to besiege in India is poverty, which makes 

helpless Indian women lease her womb for money or other fundamental materials. In 2005, the 

Indian Council of Medical Research (ICMR) gave rules to control surrogacy plans. The rules 

expressed that the surrogate mother would be qualified for financial remuneration, the estimation 

of which would be chosen by the couple and the surrogate mother. In 2015, the government 

prohibited commercial surrogacy in India and allowed section of embryos solely for research 

purposes2. In 2016, a Surrogacy (Regulation) Bill was presented and passed by Lok Sabha, 

proposing to allow just hetero Indian couples married for a minimum of five years with infertility 

issues to get to altruistic surrogacy and further restricting commercial surrogacy. The bill was 

reintroduced and passed by the Lok Sabha in 2019. The bill would need to be passed by the 

RajyaSabha, before it turns into an act and accordingly a law. 

 

 IS SURROGACY LEGAL IN INDIA? 

 

                                                             
1 AMRITA PANDE, WOMBS IN LABOR: TRANSITIONAL COMMERCIAL SURROGACY IN INDIA 4-5 (Columbia University 
Press 2014), 
https://books.google.co.in/books?hl=en&lr=&id=VlMZBQAAQBAJ&oi=fnd&pg=PR7&dq=is+surrogacy+legal+in+indi
a&ots=smt8MJ05-I&sig=_uyJ8VJgD2dfty-z4IK-
NwIVLIg&redir_esc=y#v=onepage&q=is%20surrogacy%20legal%20in%20india&f=false.  
2 ibid 

https://books.google.co.in/books?hl=en&lr=&id=VlMZBQAAQBAJ&oi=fnd&pg=PR7&dq=is+surrogacy+legal+in+india&ots=smt8MJ05-I&sig=_uyJ8VJgD2dfty-z4IK-NwIVLIg&redir_esc=y#v=onepage&q=is%20surrogacy%20legal%20in%20india&f=false
https://books.google.co.in/books?hl=en&lr=&id=VlMZBQAAQBAJ&oi=fnd&pg=PR7&dq=is+surrogacy+legal+in+india&ots=smt8MJ05-I&sig=_uyJ8VJgD2dfty-z4IK-NwIVLIg&redir_esc=y#v=onepage&q=is%20surrogacy%20legal%20in%20india&f=false
https://books.google.co.in/books?hl=en&lr=&id=VlMZBQAAQBAJ&oi=fnd&pg=PR7&dq=is+surrogacy+legal+in+india&ots=smt8MJ05-I&sig=_uyJ8VJgD2dfty-z4IK-NwIVLIg&redir_esc=y#v=onepage&q=is%20surrogacy%20legal%20in%20india&f=false
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In India only altruistic surrogacy is permitted as per the Surrogacy (Regulation) Bill of 2019. 

Altruistic surrogacy alludes to those surrogacy arrangements where the surrogate doesn't get 

financial pay. In most altruistic surrogacy arrangements, the surrogate is a close connection to 

the Intended Parents (relative/dear companion). The examples of surrogacy in India can be seen 

from public like Karan Johar, Bollywood producer-director, has two twins from in-vitro 

fertilization (IVF) he became a single parent in 2017, TussharKapoor, Bollywood actor have one 

son through in-vitro fertilization also became single parent in 2016 &Aamir Khan and wife 

KiranRao child born in 2011 also opted for in-vitro fertilization3, many more. 

India was the first nation to legitimize commercial surrogacy in 2002 but owing to commercial 

surrogacy it was becoming more of a like tourist destination of surrogacy since of that reason 

India prohibited disallowed overseas parents in India in 2015 and after two year of debates, 

provocations an Indian surrogacy law was passed in 2018 thus making commercial surrogacy 

illegitimate.  

 

 JUDICIAL PRONOUNCEMENT 

 

In the case of Baby Manji Yamada v. Association of India4 where an infant was congenital 

through surrogacy to Japanese couple. The spouse needed to get back to Japan as his visa was 

dropped trailed by divorce between the couple. Albeit the grandmother of the infant was given 

the authority after the mother refused it, yet the infant couldn't leave India for 3 months after the 

birth since she had neither Indian nor Japanese citizenship. Supreme Court of India later 

permitted the grandmother to leave with the infant. 

In Jan Balaz v Union of India5, the Gujarat High Court went up against an issue of the 

citizenship of two twin children congenital through surrogacy to German guardians. The court 

                                                             
3BharatiDubey&MalathyIyer, Aamir, Kiran get a son throughIVF Surrogacy, T.O.I., December 6, 2011, at 16, 
https://timesofindia.indiatimes.com/entertainment/hindi/bollywood/news/aamir-kiran-get-a-son-through-ivf-
surrogacy/articleshow/10999104.cms.  
4 Baby Manji Yamada v. Union of India, AIR 2009 SC 84. 
5Jan Balaz v. Union of India, AIR 2010 GUJ 21. 

https://timesofindia.indiatimes.com/entertainment/hindi/bollywood/news/aamir-kiran-get-a-son-through-ivf-surrogacy/articleshow/10999104.cms
https://timesofindia.indiatimes.com/entertainment/hindi/bollywood/news/aamir-kiran-get-a-son-through-ivf-surrogacy/articleshow/10999104.cms
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believed that prime cognition ought to be given to the rights of two infant and after them to the 

rights of the biological guardians, surrogate mother etc. Any relationship, which might be 

cloying or lawful in nature, with the surrogate mother is to be given due cognition. The issue 

here was that the German guardians wished to return the twins to Germany yet surrogacy had 

just been annulled in Germany and the infant couldn't be given an Indian Citizenship on the 

grounds that binary citizenship isn't offered in India. The court, though, permitted the guardians 

to return to Germany guaranteeing that the kids will be sent to Germany where the guardians can 

adopt them according to the law prevailing in Germany. 

 

SURROGACY REGULATION BILL, 2016 

The Minister of Health and Family Welfare JP Nadda presented the Surrogacy Regulation Bill 

2016, in Lok Sabha which proposes to boycott or ban commercial surrogacy in India. 

 

The crucial features of the Bill are as follows: 

 Proposal for making commercial surrogacy unlawful. 

 Allows altruistic surrogacy as it were. 

 Requires expected guardians to be married for five years. 

 The intending guardians need to have a certificate of their infertility. 

 Women can be a surrogate mother just a single time in the course of her life. 

 The surrogate mother ought to be the close relative of the expected guardians. 

 The surrogate mother ought to be married and have a biological kid. 

 Bans single guardians, gay people and live-in couples from surrogacy. 

SURROGACY (REGULATION) BILL, 2019 

Dr. Harsh Vardhan, Minister of Health and Family Welfare introduced The Surrogacy 

(Regulation Bill), 2019 in the Lok Sabha on 15 July 2019. The bill expresses that only altruistic 
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surrogacy is permitted in India and not commercial surrogacy, on the grounds that there was 

extraordinary abuse of surrogate mothers and substitute kids. The Bill also expresses that 

surrogacy must be practiced in the event that one or both of the partners have proven infertile. 

The bill characterizes fertility as failure to have a child following 5 years of unprotected sex.6 

SURROGACY REGULATION BILL, 2020 

The 228th law commission report featured the requirement for stricter arrangements 

administering the act of surrogacy. The bill of 2020 handles a few of concerns set down in the 

report. The bill has improved the conditions of the act of surrogacy without a doubt. There are 

presently organized laws and rules one needs to track with constitution of surrogacy boards at the 

state and public level. It likewise makes the process rigid by requiring the candidates to acquire 

certificates of vitality and qualification subsequently reducing the scope for a few wrongdoings 

that could happen. 

The bill not just aims at securing the rights of surrogate, enrolling further obligations of the 

candidates yet in addition gives far reaching provisions to ensure the rights of child born out of 

surrogacy. The bill makes reference to mandatory acknowledgement and enrollment of surrogacy 

centers to keep a check of clinical malice. Furthermore, it likewise determines that surrogacy 

should not be sex selective in nature. 

 

RIGHTS AND OBLIGATIONS OF PARTIES TO SURROGACY 

ARRANGEMENTS 

 The intended guardians’ needs to deliver a certificate of proven infertility. 

                                                             

6SubodhAsthana, Surrogacy laws in India,IPLEADERS(Feb 7, 2021, 05:57 PM), 

https://blog.ipleaders.in/surrogacy-laws-india. 

https://blog.ipleaders.in/surrogacy-laws-india
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 It is the duty of the surrogacy center to clarify completely totally known results and 

consequences of the procedure to the surrogate mother and get a written consent from her 

in the language she gets it.7 

 The authorizing couple is obliged to not abandon the youngster, resulting from a 

surrogacy method, regardless of whether inside India or outside, under any conditions,  

 Neither of the parties to the surrogacy agreement can lead, offer, attempt, advance or 

partner with or profit of 'commercial surrogacy' in any structure or cause damage to the 

surrogate mother or child in any way.  

 The planned guardians are bound by the surrogacy contract to pay for the surrogate's 

costs. 

 The surrogate is also committed to sustain the child in her womb during the gestational 

period.  

 

INTERNATIONAL SCENARIO 

The quantity of global surrogacy positioning expanded enormously across recent decade, and the 

ascent in the practice has prompted interest over issues, for example, social equity, misuse, and 

denials of basic freedoms. As of now, there are no worldwide guidelines or rules with respect to 

worldwide surrogacy game plans, and in certain nations where the practice is common, i.e., 

India, there is restricted national guideline. The two of the most prominent but contrasting global 

surrogacy destinations are India and USA.Every nation follows their particular rules and 

regulations pertaining to surrogacy like in the USA there are different regulations and vary 

extensively since each one of the 50 states and the District of Columbia with surrogacy being 

entirely prohibited in Washington, DC and nearly unregulated in other states. US have the most 

liberal IVF, gamete donation and surrogacy laws of all western nations8. 

In the USA and India, after the nativity of the child, the surrogate relinquishes all rights to the 

infant. Anyway the scene is diverse in the UK, where the surrogate mother can assert the rights 

                                                             
7ArshaSabu, Surrogacy laws in India: Comprehensive analysis, LEGAL BITES (Feb 8, 2021, 06:30 PM), 

https://www.legalbites.in/surrogacy-law-in-india. 
8ShivaniSethi, Comparative Study of Surrogacy Laws in India & US, LAW TIMES JOURNAL (Feb 8, 2021, 20:46 PM), 
http://lawtimesjournal.in/a-comparative-study-of-surrogacy-laws-in-india-and-us 

https://www.legalbites.in/surrogacy-law-in-india
http://lawtimesjournal.in/a-comparative-study-of-surrogacy-laws-in-india-and-us
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to the child as long as 2 years after conveyance and voluntary force is given to the court for this 

matter.USA follows a federal form of government, there is no unification of the laws and 

consequently disparity is found in the law the state of California perceives commercial 

surrogacy, the state of Washington considers commercial surrogacy inadmissible.9 In California 

the traditional surrogacy is adequate and the biological mother stays the lawful mother, though in 

India traditional surrogacy isn't legitimately recognized. While in the state of New York, all 

surrogacy arrangements including any ruler of pay are contemplate, void and unenforceable, this 

look alike the laws in the UK yet as opposed to the current law of India and like the bill that 

disallows commercial surrogacy. 

Various developed nations like France, Germany, Sweden and Spain, individuals have voted 

against surrogacy. Not all nations empower surrogacy. Moral and legitimate ramifications have 

been an impediment for its overall acknowledgment. Surrogacy is more admissible universally 

however there are no global laws on surrogacy or least guidelines. 

CONCLUSION 

At present India needs far reaching enactment solely for managing surrogacy and related issues. 

In spite of the fact that there have been a few endeavors from the part of the government to 

address this legal lacunae none proved productive. Enactments so far made had been up to speed 

in the parliamentary procedures and every one of them avoided turning into a law. The rights of 

women and children should be guarded through implementing of laws which will cover all the 

present defects or inadequacies. 

                                                             
9 ibid 
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