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Messag e  From
t h e  Found e r !

 

Dear Readers,

Everyday as the cases of this worldwide pandemic keeps on increasing, terror fills every
soul. In-spite of the lacuna in our hearts, we need to stay strong, to stand up and face
every adversity that comes our way. 

Our Team is aware of how this Pandemic is affecting the lives of millions of students
and academicians. To lessen their burden, to lessen their despair, we bring forth this
month’s issue based on the ever changing and ever evolving concepts of Contemporary
Legal Issues. In moments of great horror, in times of grief, knowledge will be your
guiding light. 

Only Knowledge can lead you to the zenith of success that you wish to achieve. In
these moments, when you are overwhelmed by fear and not even the cocoon of your
warm house seems to calm you down, let our Magazine help you override your fears.
Let us lend you a helping hand and you shall break free from the vicious cycle of
procrastination. It is with immense joy and respect, that I deliver to you this Month’s
“Etching the Path”. I extend my genuine appreciation to my Team who has committed
endlessly to build this E-Magazine. 

I feel absolutely delighted to be leading this group of exquisite intellectuals. I solemnly
owe the success of this Magazine to my entire Team whose very goal has always been
to enlighten you and entertain you. And you, My beloved Readers, I am forever
grateful to you for being our constant support and backbone.

Shubham Sharma
(Founder & Owner-Lawcutor)



Messag e  From t h e
Ed i t o r i a l  Board!

“Dissent is the hallmark of Democracy” 
 

Justice Deepak Gupta
 

Echoing from the above quote, which summarizes this month’s theme of Etching the path, where
we discuss unique issues, challenges presented and the take of the  judiciary over it.  
 
Constitutionalism in India is an evergreen topic which in recent times has demanded that we leave
no stone unturned whilst interpreting with regards to issue and challenges.  
 
Animal welfare is another issue that currently requires a stern eye and has the possibility of
revamping on the horizon. In our piece, we highlight this issue and talk about the possible ways of
preservation of Animal welfare in India. 
 
Family and personal laws are again such topics that need constant interpretation and breathe new
life with every judicial pronouncement. In this month issue, we revisit the principal judgment given
by the Hon’ble Supreme Court in Naveen Kohli vs. Neelu Kohli and see the relevance it still holds
today. We also opine on an underlying issue as to whether love for parents is limited for their
property only. 

Through our piece, we highlight this issue by discussing this from a neutral  perspective. Overall,
this month issue brings certain issues to the forefront that are currently hidden under the veil of
the past and needs to be visited again in order to remain relevant.  

Editorial Board-
ETCHING THE PATH

Adv. Sakshi Shairwal Ms. Anwesha Bhattacharyya



“To care for those who once cared for us is one
of the highest honors”, a view by Tia Walker
which perfectly expresses the relationship of a
son or daughter with their parents. A parent
spends their whole life in upbringing of their
child and expects nothing from them in return.
So there is a duty of the children to take care of
their parents also. During ancient times, the
elderly were given great importance in the
family and all the decisions of the family were
taken by them only and were the wisest priest in
the family who provides good knowledge to the
Youngers in their family which is based on their
life experiences. The advices given by them
were considered best and everyone in the family
follows that advice. But, now a days, the love of
a child is not towards their parents but towards
the property of them. As soon as the child grows
up and the parents grew older, the love of
children shifts to the property of his parents
and many a times, situation arises when the
child, for his father’s property, shifts them into
old age homes.

Children are not taking care of his or her
parents or giving them the cold shoulder; the
parents can take help of court  and can deny
accepting their child in their home or can debar
them from entering into their home or property.
The children, now a days, are neglecting their
parents and denotes the hard works done by the
parents as “their duty” towards the children. It
becomes a dime a dozen that the parents are
thrown out of their own homes and are put into
old age homes or if not, then are ill treated by
the children in their homes. 

During ancient times, if a person denotes a child
as chip off the old block the person feels happy
as they are denoted as their fathers were but
now a days the children are ashamed of being
denoted so. The  children find it costs an arm
and a leg in taking care of their parents when
they grew older but did not realises what all
costs they paid in the upbringing of their
children and realize  the suffering they suffered,.
so to protect the rights and interest of the
parents the Honorable Supreme Court came
forward and an act was introduced for the same.
[1]

The Act protects the right of parents and gives
them power to throw away their children from
their homes if they are not taking proper care of
their parents. This not only protects the interest
of parents and elderly but also tells about the
importance of them. When a child grew up, he
treats his parents as if they do not know the
world but he did not realizes that the vision
which he possess is given by his parents only. As
it is well said by Doyel Tapli that “Growing up is
all about taking care of parents like they did
when I was a child… taking the responsibility as
a grown up ”it becomes our duty to take care of
our parents as they took when we were
children. The object of the Act [2] call for a
simple, speedy but limited relief and seek to
ensure that the parent are not shelved as a
commodity or a good under the scrap/ heap of
society and allow the children to sail on their

[1]  The maintenance and welfare of parents and senior
citizens act, 2007 (President Assent on 29 Dec, 2007)
[2] ibid

Does love for parents is limited for
their property only? 
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immorality for their own subsistence. It
explains that one should never forget
the hands that raised you in the world. 

The anxiety to stop the right of abuse of
senior citizen it to be made effective as
early as possible as otherwise it would
be a symbolic collapse of legal system
by not responding the request or by
adhering to the dummy mode of courts
[3] Parents are one who always helps
their children through thick and thin
and never let their children to face the
world alone and if the children abuse
their parents while staying with them in
their homes can be evicted from the
property of the parents [4] The best
example can be given by a well known
case of Raymond Group in which the
owner of the group Mr. Vijaypat
Singhania kept his billion dollar Indian
Textile Empire in the family by gifting
the control of Raymond Group to his
son Mr. Gautam Singhania. As soon as
he got the empire, the relationship
between them got disintegrated. The
disputes arise between the father and
son and the father accused the son of
cheating him out of a exclusive
apartment and kicking him out from the
affairs of company and its office. If the
son or daughter is unable to take
reasonable care of his or her parents,
they will get penalized with the
punishment of 3 months or fine to one
who intentionally abandons them. [5]

[3]Pramod Ranjankar and anr v. Arunashankar
and ors, (18-07-2018) 2 wps/4633
[4] Sunny Paul and anr v. State Nct of Delhi and
ors, (15-03-2017), W. P (c) 10463/2015
[5] The maintenance and welfare of parents and
senior citizens act, 2017, s 24

The maintenance bill possesses
some flaws which were a need of
hour to be corrected. Some of these
were that the 2007 bill did not
clearly define certain terms such as
the definition of senior citizens and
the relatives. If the definition of
such thing is confusing, them it
would be difficult to interpret the
section in proper manner. Another
major flaw was that the bill mostly
focuses on the educated and did not
pay much emphasis on the senior
citizen who belongs to poor section.
Also, the bill of 2007 uses the term
‘may' instead of ‘shall' which did not
mandate the authority to work upon
that, for example, the bill states that
the State Government may establish
and maintain old age home. Also, the
bill states that may constitute one or
more maintenance tribunal for each
sub-divisional. Again, it did not
mandate the state government or
obliges the Government for forming
such tribunal. Another flaw in the
bill was that it did not cover the
concept of old age pension may be
just because the state government
are implementing the Old Age
Pension Scheme. It was necessary
that the bill should mandate the
State Government for the same.
Also, there was lack of serious
attempt by the government to cover
the Senior Citizen Group Health
Insurance Scheme. Due to the often
neglect of the parents by the
children and major issues in the
proper implementation of the
maintenance and welfare of parents
and senior citizens act, 2007, 
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The definition of children
widens in which the step
children, adoptive children,
children in law and legal
guardian of minors were also
added,
The amended bill widens the
definition of parents in which
both parent in law and grand
parents were also included, 
It removes the upper limit of
Rs. 10,000/- for maintenance,
It allows the children and
relatives also to appeal the
decision of tribunal,
Now, both private and public
organization are allowed to
set the senior citizen care
homes in which the central
government prescribes the
minimum standard for such
homes, 
At least one police officer in
every station is appointed
who deals with the issue
related to parents and senior
citizens.

the Ministry of Social Justice and
Empowerment introduced an
amendment bill [6], for the
elderly in which certain things
were added. As it if often said
that, a stich in time saves nine it
becomes necessary to introduce
such bill in order to protect the
elderly from ill treatment by their
own children. The change in the
bill is as follows:-

[6] The maintenance and welfare of
parents and senior citizens (amendment)
bill, 2019, approved by Union Cabinet on
4 Dec, 2019
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It is also noteworthy that Justice Navin
Chawla in Delhi High Court in Sandeep
Gulati v. Divisional Commissioner,
office of the Secretary-cum-Divisional
Commissioner, Department of Revenue,
Governmentof NCT Delhi& ors[7], held
that a senior citizen has a rights to evict
his children despite the fact that they
are ill treated by their children or not.
The scope of proceeding under the
maintenance and welfare of parents and
senior citizens act, 2007is to grant the
protection to elderly and parents which
also include their property. Not only
this, it was held by the court that it is
apparent from the plain language of
Rule 22(3)(1)(i) that a senior citizen is
also entitled to evict his son, daughter
or legal hires from their property
irrespective of whether it is ancestral or
self acquired property [8]. 

Despite the fact that the court has
grant several remedies to the senior
citizen and parents but on 16th
December, 2020, the Honorable
Supreme Court of India with three
judge bench of Dr. D. Y. Chandrachud,
Indu Malhotra and Indira Banerjee held
that the senior citizen act 2007, cannot
be interpreted or deployed to evict a
woman from her shared household,
which she is otherwise entitled under
the protection of woman from
Domestic Violence Act. But if the
competing claims in the dispute have
been averted then, the remedy for
eviction can be granted to the parents.
[9] 

[7] Decided on 13-03-2020, W. P (C) 2761/2020
[8] Smt. Darshanav.Government of NCT Delhi&
ors, (18-07-2018) WP(C) 6592/2018
[9] S. Vanitha v. Deputy Commissioner,
Bengaluru Urban District, Civil appeal No. 3822
of 2020, decided on 16 December, 2020

Not only this, there is a provision
mentioned in the Constitution of
India which protects the rights of
senior citizens. Article41 of the
Constitution talks about the
protection of elderly people in order
to make provisions related to their
right of work, to education and to
public assistance. According to
Article 41, “The state shall, within
the limits of its economic capacity
and development, make effective
provisions for securing the right to
work, to education and to public
assistance in cases of
unemployment, old age, sickness
and disablement, and in other cases
of undeserved wants.”

In India, there is an immediate need
of strategic measures for building a
social security system in order to
protect the senior citizen and
elderly in our society. Otherwise a
day will come that the elders are
become a neglected part of society.
The honorable Court also
considered this as an alarming
situation as a bench of Chief Justice
Rajendra Menon and Justice V. K.
Rao said that many older
persons,particularly those who are
widowed woman, are forced or
compelled to spend their twilight
years of their life all alone and are
compelled to exposed to emotional
neglect in family and society. They
have lack of physical and financial
support which states that ageing has
become a major social challenge and
there is a need of hour to give more
attention and care in protection of
older person. 
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Preservation of Animal Welfare in India 
B H A W N A  P A W A R  &  A J A Y  K A T A R I A
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Introduction

India, the seventh mega country on the planet,
is one-off the most bio-assorted provinces of
the world containing four of the world's 36
biodiversity hotspots. It is home to animals
going from the Bengal Tigers to the glorious
Indian Rhinoceros and animal conservation and
welfare in the nation has taken a protrusive
situation over the contemporary years.
Conservation of animals is cherished as a
fundamental duty in the Indian Constitution and
there exist a separate animal welfare regulations
in India. 

India's wildlife is rich in natural resources with
an estimated 4-5% of all plant and animal
species in the world found in India. There are
some species at risk of extinction; some
estimates suggest that at least 10% of India's
recorded flowers and 20% of mammals are on
the endangered list. To intensify the
conservation of flora and fauna, special
measures are being implemented by the Indian
government in partnership with UNESCO's
"Man & Biosphere Program". There are 92
national parks, more than 492 wildlife
sanctuaries covering an area of   15.67 million
hectares in the country and various projects
such as Project Tiger (1973) and Project Elephant
(1992) etc. to conserve various endangered
species and their habitat in a sustainable
manner. Numerous regulations have been
validated to obviate gratuitous agony and
enduring of animals and comparable regulations
keep on being ordered by evolving conditions.   

Animal rights & the constitution of
India

The Indian Constitution discerns the sanctity of
animal life and lays down the protection,
preservation and nursing of animals with
honour and dignity as an important function
and as a fundamental duty of its inhabitant.
Fundamental right for animals are append under
the Constitution of India under Article 51A (G)
which puts an obligation on each resident to
“ensure and improve the natural habitat
including forests, lakes, rivers and fauna, and to
have empathy for living animals”.

The Article 21 has been described as the
“procedural magna carta defensive of life and
freedom”. The Supreme Court strongly stated
thateach and every species has a right to life and
security, in accordance with the law that
everyone must follow, which includes denying
its life, out of human need (jallikatu case[1]).

Article 48 lays down that "the State shall
endeavour to organise agriculture and animal
husbandry on modern and scientific lines and
shall, in particular, take steps for preserving and
improving the breeds, and prohibiting the
slaughter, of cows and calves and other milch
and draught cattle." Article 48A sets out the
mandate rule for security and improvement of
climate and protecting of flora and fauna. It
peruses as: The State will attempt to secure and
improve the climate and to defend the
woodlands and natural life of the country. 

[1] Animal Welfare Board of India v. A. Nagaraja&Ors, AIR
2014, 7SCC547
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“The greatness of a nation and its moral progress can be judged by the way its animals are treated”
- Mahatma Gandhi



This Article was added by the 42nd
Amendment, 1976 and places a
commitment on the State to protect
the climate and wildlife. Although not
legally binding, Article 48A may get
enforceable under the purview of the
right to life under Article 21.[2]

In Article 246 the legislative authority is
empowered to enact laws for the
preservation, protection and
improvement of animal stock and
disease prevention, animal training and
practice. Article 243G provides gram
panchayat may make laws related to
animal husbandry, dairying and poultry,
fisheries etc. Article 243W provides
that municipalities may perform duties
and functions related to the rules and
regulation of slaughterhouse and
tanneries. 

Prevention of Cruelty to
Animals Act, 1960

The aim of the Act is to forestall the
infliction of superfluous agony or
enduring on animals and to amend the
laws identifying with the prohibition of
savagery to animals. The Act
characterizes “animal” as any living
creature other than a person. Chapter
II of the act states the formation of the
Animal Welfare Board of India (AWBI)
with instructions like bona fide medical
aid and assistance to the animals with
hospitals etc., spreading awareness on
humane treatments of animals,
amendments and laws modulating
animal well-being.

[2] ibid

Section 11 (1) (a) to (o) of The
Prevention of Cruelty to Animals
Act, 1960 validates and itemizes the
kinds of savagery like slaughter, tail
and ear docking etc. Chapter IV of
the Act covers Experimentation of
animals. The Act doesn't provide
unlawful experimentation on
animals with the end goal of
progression by new revelation of
physiological information or
information to combat infection,
regardless of whether of people,
animals or plants. It envisages the
making of a Committee of the focal
government which even has the
ability to preclude experimentation
if so required. Chapter V covers the
extent of performing animals.
Section 22 restricts training an
animal without enlistment with the
AWBI. The Section precludes
animals for example, monkeys,
lions, bulls etc., from being used of
any religious community.

Chapter VI covers miscellaneous
working of the act Section 29 says
about the power of depriving a
person who is convicted for
ownership of animals and
penalizing him/her reasonably.
Section 34 gives the overall power
of seizure for appraisal to the
police. Section 35 states that the
creatures are to be impeded and
must be produced before the judge.
Savagery toward animals will be
dealt with the regulations of the
PCA, 1960.

The Wildlife Protection Act,
1972

The Wildlife Protection Act, 1972
was implemented under the
provision of Article 252 of the
Indian Constitution to prevent the
decrease of flora and fauna. This
act acts like an umbrella which
not only protects flora and fauna
but also prevent the wildlife
animals from illegal poaching,
killing and illegal trading. The act
consists of seven chapters and six
schedules which are divided into
sixty-six sections. It empowers
the central and state government
to proclaim any area as wildlife
sanctuary or national park on
fluke if it finds the area comprises
of sufficient number of flora,
fauna, geomorphologic
characteristic, zoological
significance and rise in wildlife or
its status. [4] Under section 39 of
this act, it prohibits any kind of
damages to any wildlife animal. [5]
other than vermin and they shall
be considered the property of
union government or state
government. In Rajendra Kumar v.
Union of India [6] the respondent
challenged the idea of   the above
mentioned clause which enforced
anabsolute bar not only on  the
import of ivory but on its products
as well.

[4] U. Sankar, “Laws and institutions
relating to environmental protection in
India”, 1988
[5] The term "animal" in this Act is defined
as creatures which include amphibians,
birds, reptiles, mammals and their
offspring's.
[6] Rajendra Kumar V. Union of India AIR
1998 Raj 165
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It was stated that it has affected his
way of life and the freedoms of trade
and commerce granted under Article 19
(1). The Court held that Chapter V-A of
the Act is subject to the provisions of
the Convention on International Trade
in Endangered Species of Wild Fauna
and Flora [CITES]. The purpose and
grounds of the Amendment Act, 1991
make it crystalline clear that the
African ivory trade is proffered to be
prohibited after giving traders the
room to maneuver and discard of the
existing stocks. So this restriction was
held to be valid. Under Section 51 of the
act, it lays down provisions of the
punishment for the offences.

Schedule I and II of the act are the
most important sections as they cover
the animal species which belong to the
category of the endangered species
which needs rigorous protection. The
violation of the same is a punishable
offence. A famous case of the same was
State of Rajasthan vs. Salman Salim
Khan [7] in which the respondent
(Salman Salim Khan) was sentenced to
5 years of imprisonment for hunting
Blackbuck. Schedule III and IV have
similar provisions as mentioned under
schedule I and II but these schedules
are for the animals which are not in
danger of becoming extinct or
endangered but those which needs
equal protection. Schedule V includes
the list of animals that are namely
called as vermin [8] like:-mice,
common crow, etc. This schedule also
mentions about the hunting of such
species (like deer or ducks) and the
rules related to their hunting.

[7] State of Rajasthan vs. Salman Salim Khan, AIR
2015 SCC Online SC 37
[8] The term “Vermin” means wild animals or
birds which are harmful for the crops and farm
animals or these are creatures which carry
disease.

Schedule VI works towards the
protection and trading of not only
medicinal plants but also for the
agricultural species of the plants.
The list also contains the species of
plants that are forbidden from
cultivation like pitcher plant, blue
vanda, red vanda, kuth, etc.

Judiciary’s Approach

India is a country that preserves
and cherishes a variety of cultures,
wildlife conservation and offers
great importance to the protection
of the environment. It has been
working towards it to make the
environment more sustainable and
create a better place for all living
creatures over the years. Indian
judiciary has played a major role in
drafting and enforcing animal rights
laws. The Indian judiciary has time
and again stood up for the rights,
safety and protection of animals
and made sure on a number of
occasions in different cases that
animals are not subjected to cruelty
by humans. In any of the cases if
animals are ill-treated then
judiciary has taken numerous steps
and ensured that strict action is
taken against the offenders. In 2014,
under the case Animal Welfare
Board of India v. A. Nagaraja & Ors
[9] Supreme Court delivered a
landmark judgment on the subject
of animals’ cruelty. The SC holds
that animals also have the right to
live with dignity and respect in
order to prevent animals from being
deprived of their rights illegally. On
the basis of the same judgment the
High Court of Punjab and Haryana
on May 31st, 2019, in the case of 

[9] Animal Welfare Board of India v. A.
Nagaraja&Ors, AIR 2014, 7SCC547

Karnail Singh and others v State of
Haryana, AIR 2019 SCC OnLine
P&H 704, recognized all animalsas
legal entities. In the case Varaaki
v. Union of India and others AIR
2016 SCC OnLine Mad 27431, the
Court ruled that the offering of
animals under a religious veil was
illegal for any reason.

Conclusion

All decisions rendered by the
Hon'ble Courts are good measures
taken in relation to non-human
rights. However, although there
are extended and detailed animal
protection laws in India but they
are not being properly
implemented. The topic needs
extra attention in the current
situation. There was an event that
took place recently in the state of
Kerala, where the death of a
pregnant elephant spread anger
around the world. The incident
happened in Kerala when a
pregnant elephant died from
eating pineapple with firecrackers.
From this we can get an idea
about the mistreatment of animals
despite the rules. It is important
to note that the law that we
currently have in India is not
strong enough and logical to make
a big difference. Anti-cruelty
measures in section 11 of the
Prevention of Cruelty to Animals
Act can be made more effective by
increasing fines and penalties to
some degree. The alarming
increase in such incidents of
animal cruelty and cruelty in the
animal industry makes it not only
our legal obligation but also a
moral obligation to respect,
protect and prevent abuse of any
creature.
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CONSTITUTIONALISM IN INDIA: ISSUES AND
CHALLENGES

A D I T I  R A T H O R E  &  N E E R A J  H I N D U J A
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INTRODUCTION

A constitutionalism is a true believe upon the
nation policies, its constitutions and
government it’s a type of ideology that carry
believes of the society and the citizens that
governs under the constitution. Basically, this
constitutionalism is purely a philosophical
theories based on constitution.
A country like India that has a written
constitution just where in dilemma weather
preamble is the gist of the constitution or not ,
but with several with functions of government ,
the preamble becomes the soul and heart of the
constitution as it’s like a hand to hand gesture
that makes preamble the part of constitution.
It’s basically like preamble is the goal and target
that the organs of the government want to
obtain its carries sovereign, socialist secular
with justice liberty and fraternity as the main
keywords that play a role of principle to be
followed as the right and the duty of every
citizen to follow such principles as a part of the
constitution. Whereas, constitution that comes
in play during the time of violation of any rights
of the citizen then in such case the assistance
provided under constitution.
In constitutionalism, certain limits imposed on
the government as per the constitution as the
power is assigned to all and not such power can
be misused by the other organ of the
government as parliament has the power to
amend and make laws, judiciary has the power
to interpret the law according to
understandability of judicial review and
administration that has the power to govern the
laws. So the power must be absolute in nature
must not corrupt the power of other organ in
such a manner that its makes rigid to others. So
to make a check and balance we must have a 

written constitution unlike U.K. that govern and
control the extra power in the hand of
government. It controls the misuse of political
power by the politicians.

In presidential system just like America,
president is the head of the government that
has the power to take any decision in favor of
nation but however the power is restricted that
every state shall have its representative that
governs the states and have states rules,
whereas in India the political agenda or the
parties in power decides the decision shall be
imposed by central government or the state
government, as president is the mere head but
the prime minister with the ruling party is the
head of the government. 

In India a parliamentary system is followed
where the excessive and the absolute power lies
in the hands of parliament members, any
provision needs amendment or new law enacted
by the parliament and any judiciary procumbent
shall be valid till a new act formulated by the
government after the enforcement of the new
act the judiciary have to follow the provisions of
the act and no such rule as enforced by judiciary
cannot be entertained after enforcing act.

In a democratic government the representative
is elected by the government and such made an
obligation on the government to make the laws
prominent that must keep the faith of the
people on the government, as when a
government is formulated there is an agreement
between them so, the majority must support the
peoples realm and concerns.
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CONSTITUTIONALISM IN
INDIA

As constitutionalism originates from
constitution the following aspects must
be a part of the country that
constitutes constitutionalism
Written constitution – a country must
have a written constitution that means
it must be drafted in the book with
rules for the organs of the government
to work upon the rules mentioned in
the constitution. India consists of
written constitution that aims to
govern the state or the government
according to the provisions mentioned
in the constitution.

Parliamentary government

That surely reduces the judiciary
burden and all the act of the country
passed by the government, all the
ministers elected by the citizens of the
country. The parliament consist of Lok
Sabha and Rajya Sabha that pass the
bill, the bill must take the permission
from both the houses, every limits and
restriction with power mentioned in
the constitution with the final assent by
the president as per mentioned in the
constitution the role of president for
passing the bill.

Rule of law

Rule of law states that the law is the
supreme power and nothing is above
the law, the law governs the citizen and
such laws must be preserved in good
faith. The constitution have the
dominancy power to govern the
legislature and executive whereas
every person has the equal right before
the law, as per article 14 that allows
every person have the equal right to get
justice irrespective of caste, colour and

and creed or any other
discrimination. The court must be
free to take the decision with fair
procedure to insure transparency in
the system. Whereas, the rule of law
originated in England by A.V Diecy.

Fundamental rights

The basic feature of constitution is
fundamental right, the rights
provided in constitution under part
III of the constitution provides the
right to protect the personal rights
and liberty, no government or the
person have the right to violate the
right of the other person such
rights includes the right to seek
legal remedies to seek justice, right
to get justice from discrimination,
every person have equal right to
employment and right to basic
needs and no person shall have the
right to infringe it.

Separation of power and check and
balances

The power is divided into three
parts the, legislative, executive and
judiciary the legislative is the is that
the makes the laws or provision, the
executive that controls the rules
and regulation through its actions
to minimize the abusive use of
power by the authority and
judiciary that interprets the laws
through judicial pronouncement
such as through precedents or
principles of justice, equity and
good conscience.

Flexible constitution and basic
structure

Constitution the basic structure of
India is not rigid in nature its 

flexible to imply and its written
constitution derived from the
different nations that already
follows the aspects in different
ways that makes its more reliable
and flexible in nature.

A federal form of government

India is the federal form of the
government that divides the
power into state, union and
territory as per article 1 and 2
whereas the federal word is not
mentioned anywhere but it
consist of provision during the
time of emergency, single
citizenship, veto power to
president and Indian legal
services.

Independent judiciary

India have the judiciary as the
organ of the government has the
right to take the decisions by its
own in case if no provisions
mentioned in the parliament, such
includes pronouncement,
precedents and interpretation by
the judges. In India judiciary is
independent body that constitute
the power to take any judiciary
action against any injustice
provided to the citizens.

Negative constitution

The constitutionalism prevents
certain act that indicates the
negative impact of constitution.
Orthodox and old understanding
and believes that state fails to
explain the role of
constitutionalism. As
constitutionalism imposes certain
types of control and restriction on 
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IMPACT ON JUDICIAL
PROUNCEMENT 

Constitutionalism is that which
initiates to continuously that
government should follow by the
constitution. Any action taken in
furtherance with constitution must
be kept in mind while over
exercising the powers.

However, this put certain amount of
limit to political power as the
constitution is the main process
preference or priority must go
through during the time of decision
or authority.

We got independence in 1947, which
took 3 years to het constitution, as
constitution derived from several
countries, to make India a
democratic and sovereign state. But
then the question arises that if
preamble is the part of
constitution?. Whereas, in Re-
beriberi case, the judiciary
pronouncement says that preamble
is not the part of the constitution.
Whereas again during the judicial
review in Keshwanand Bharti v
State of Kerala [1] preamble is the
gist of the constitution and so, that
it provides all the right and equality
to the citizen of India that
constitute the part of constitution.
Whereas new words constituted in
the preamble that includes secular,
socialist and sovereign as per the
42nd amendment that provides the
strength and support to Indian
government so that every person
should have the right to profess any
religion , whereas the legislature or

[1] AIR 1973 SC 1461

court do not have the authority to
infringe the fundamental rights by
parliament as fundamental rights
is the main pillar and basic
structure of constitution.

In Gopalan v. State of Madras[2] in
this its state that its really very
difficult to restrain the legislative
power, if we have a written
constitution in case of written
constitution, if no written
constitution is present then the
control not with legislative but
with judiciary as through various
precedents and custom, can take
into consideration.

So judiciary is not a puppet of
legislature on written
constitution, the judiciary has the
power to interpret the law
without any interference from the
legislature. During the absence of
judicial review constitution is just
of no use is just acts as an invisible
draft that do not imposes
restriction on the government.

Whereas in Sajjan Singh V. State of
Rajasthan [3] case the legislative
power were given extra privileges
and abuse their power by
legislative, the court acted as a
mere puppet with the confusion of
what basically a basic structure
constitutes. IR Coelho v State of
Tamil Nadu [4] this helps in
reshaping the structure by
implementing the basic structure
theory that enhances the aspects
of constitutionalism in India.

[2] AIR 1950 SCR 88(100)
[3] (1965), AIR 845
[4] (2007) 2 SCC1

state government, through which the
state cannot perform its task and
duties in efficient manner. 

The main drawback of negative
constitutionalism is to exercise
excessive power with the state that
shall be controlled with the power
assigned to the executive and
legislative must compressed by act, the
aim is to protect the citizen from
authority’s action.

The state if tries to work for their own
people then at that time,
constitutionalism will interfere to make
harder to make the state policies and
eradicate poverty at very initial stage.

Positive constitutionalism

The main concept of constitutionalism
is to build a welfare society and a
welfare state, the main objective is to
make a state efficient and effective by
its own development.

The constitutionalism is the philosophy
that based on the thought of society at
large for its welfare and well-being.
Whereas, constitutional aspects
ignored or forgotten by judicial
interpretation and new amendments as
per the time being and enforceability.
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This raises the attention that judiciary has its own
role to play and the judiciary authority interprets it
by exercising the power.

CONCLUSION

The power as stated in constitution provides power
to the organs of government to exercise the power
but a limit is set as a restriction that intact that
beyond such measure no power can be used that
might in near future makes the constitution rigid
such obstacles shall only be minimized if the
country follows a written constitution. Written
constitution imposes the restriction not in vague
but through rules that’s generated through believes
of citizen in democracy and its power to control
any injustice or abuse of arbitrary power against
them.
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DEMYSTIFYING SURROGACY IN
INDIA

J Y O T I K A  S A R O H A  &  A J A Y  K A T A R I A
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“HOWEVER MOTHERHOOD COMES TO
YOU, IT’S A MIRACLE”

 
The developing surrogacy phenomenon in which
women consent to have their bodies used to go
through a pregnancy and bring forth the
subsequent child is turning into a significant issue
of the 21st century. Surrogacy is regularly alluded
to as "womb renting" wherein a substantial help is
accommodated an expense. These days, India is
confronting unending legal issues at broad scale, of
which surrogacy is one. Surrogacy isn't just a legal
but a moral issue also. The article traces the
transformative history of surrogacy related
enactment in the Indian context. It additionally
portrays the legal circumstances existing in the
rest of the world. 

The women for doing surrogacy is employed the
proposed couple through an organization or
different sources. These women are either poor or
urged for doing this work. This framework has
become a source of income for them. Surrogacy
can be classified into two types: gestational and
traditional. In gestational surrogacy, pregnancy
happens because of the exchange of an embryo
shaped by in vitro fertilization with the end goal
that the subsequent child is hereditarily unrelated
to the surrogate. Traditional surrogacy
incorporates impregnation of the surrogate mother
naturally or artificially, and the subsequent child is
hereditarily identified with the surrogate. The
Surrogacy agreement might possibly incorporate
pay. The course of action could be named as
commercial surrogacy when the surrogate women
are given remuneration higher than the clinical
reimbursement and other reasonable expenses
else, it is alluded to as altruistic surrogacy.

EVOLUTION OF SURROGACY IN INDIA

The very concept of surrogacy may resemble
like fairly a modernistic notion. In reality the
practice of surrogacy way backs to centuries or
even millennia. The surrogacy in India came in
the late 1990's, however later the surrogacy in
India change into business as its exercise in
India is modest as contrast with western
nations. World's second and India's first IVF
child was brought into the world on October 3,
1978 in Calcutta and made history when India
became the first nation to legitimatize
commercial surrogacy in 2002 [1].

One of the central purposes behind surrogacy
aid to besiege in India is poverty, which makes
helpless Indian women lease her womb for
money or other fundamental materials. In 2005,
the Indian Council of Medical Research (ICMR)
gave rules to control surrogacy plans. 

The rules expressed that the surrogate mother
would be qualified for financial remuneration,
the estimation of which would be chosen by the
couple and the surrogate mother. In 2015, the
government prohibited commercial surrogacy in
India and allowed section of embryos solely for
research purposes [2].

[1] AMRITA PANDE, WOMBS IN LABOR: TRANSITIONAL
COMMERCIAL SURROGACY IN INDIA 4-5 (Columbia
University Press 2014), https://books.google.co.in/books?
hl=en&lr=&id=VlMZBQAAQBAJ&oi=fnd&pg=PR7&dq=is+sur
rogacy+legal+in+india&ots=smt8MJ05-
I&sig=_uyJ8VJgD2dfty-z4IK-
NwIVLIg&redir_esc=y#v=onepage&q=is%20surrogacy%20
legal%20in%20india&f=false. 
[2] ibid

https://books.google.co.in/books?hl=en&lr=&id=VlMZBQAAQBAJ&oi=fnd&pg=PR7&dq=is+surrogacy+legal+in+india&ots=smt8MJ05-I&sig=_uyJ8VJgD2dfty-z4IK-NwIVLIg&redir_esc=y#v=onepage&q=is%20surrogacy%20legal%20in%20india&f=false


In 2016, a Surrogacy (Regulation) Bill
was presented and passed by Lok
Sabha, proposing to allow just hetero
Indian couples married for a minimum
of five years with infertility issues to
get to altruistic surrogacy and further
restricting commercial surrogacy. The
bill was reintroduced and passed by
the Lok Sabha in 2019. The bill would
need to be passed by the Rajya Sabha,
before it turns into an act and
accordingly a law.

IS SURROGACY LEGAL IN
INDIA?

In India only altruistic surrogacy is
permitted as per the Surrogacy
(Regulation) Bill of 2019. Altruistic
surrogacy alludes to those surrogacy
arrangements where the surrogate
doesn't get financial pay. In most
altruistic surrogacy arrangements, the
surrogate is a close connection to the
Intended Parents (relative/dear
companion). The examples of
surrogacy in India can be seen from
public like Karan Johar, Bollywood
producer-director, has two twins
from in-vitro fertilization (IVF) he
became a single parent in 2017,
Tusshar Kapoor, Bollywood actor have
one son through in-vitro fertilization
also became single parent in 2016 &
Aamir Khan and wife Kiran Rao child
born in 2011 also opted for in-vitro
fertilization [3] many more.

[3] BharatiDubey&MalathyIyer, Aamir, Kiran
get a son throughIVF Surrogacy, T.O.I.,
December 6, 2011, at 16,
https://timesofindia.indiatimes.com/entertai
nment/hindi/bollywood/news/aamir-kiran-
get-a-son-through-ivf-
surrogacy/articleshow/10999104.cms.

India was the first nation to
legitimize commercial surrogacy in
2002 but owing to commercial
surrogacy it was becoming more of
a like tourist destination of
surrogacy since of that reason India
prohibited disallowed overseas
parents in India in 2015 and after
two year of debates, provocations
an Indian surrogacy law was passed
in 2018 thus making commercial
surrogacy illegitimate. 

JUDICIAL
PRONOUNCEMENT

In the case of Baby Manji Yamada v.
Association of India [4] where an
infant was congenital through
surrogacy to Japanese couple. The
spouse needed to get back to Japan
as his visa was dropped trailed by
divorce between the couple. Albeit
the grandmother of the infant was
given the authority after the mother
refused it, yet the infant couldn't
leave India for 3 months after the
birth since she had neither Indian
nor Japanese citizenship. Supreme
Court of India later permitted the
grandmother to leave with the
infant.

In Jan Balaz v Union of India [5] the
Gujarat High Court went up against
an issue of the citizenship of two
twin children congenital through
surrogacy to German guardians. The
court believed that prime cognition
ought to be given to the rights of
two infant and after them to the
rights of the biological guardians,
surrogate mother etc.

[4] Baby Manji Yamada v. Union of India, AIR
2009 SC 84.
[5] Jan Balaz v. Union of India, AIR 2010 GUJ
21.

Proposal for making
commercial surrogacy
unlawful.
Allows altruistic surrogacy as it
were.
Requires expected guardians
to be married for five years.
The intending guardians need
to have a certificate of their
infertility.
Women can be a surrogate
mother just a single time in the
course of her life.
The surrogate mother ought to
be the close relative of the
expected guardians.

Any relationship, which might be
cloying or lawful in nature, with
the surrogate mother is to be
given due cognition. The issue
here was that the German
guardians wished to return the
twins to Germany yet surrogacy
had just been annulled in Germany
and the infant couldn't be given an
Indian Citizenship on the grounds
that binary citizenship isn't offered
in India. The court, though,
permitted the guardians to return
to Germany guaranteeing that the
kids will be sent to Germany
where the guardians can adopt
them according to the law
prevailing in Germany.

SURROGACY REGULATION
BILL, 2016

The Minister of Health and Family
Welfare JP Nadda presented the
Surrogacy Regulation Bill 2016, in
Lok Sabha which proposes to
boycott or ban commercial
surrogacy in India.
The crucial features of the Bill are
as follows:
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The surrogate mother ought to be
married and have a biological kid.
Bans single guardians, gay people
and live-in couples from
surrogacy.

SURROGACY (REGULATION) BILL,
2019

Dr. Harsh Vardhan, Minister of Health
and Family Welfare introduced The
Surrogacy (Regulation Bill), 2019 in the
Lok Sabha on 15 July 2019. The bill
expresses that only altruistic
surrogacy is permitted in India and
not commercial surrogacy, on the
grounds that there was extraordinary
abuse of surrogate mothers and
substitute kids. The Bill also expresses
that surrogacy must be practiced in
the event that one or both of the
partners have proven infertile. The bill
characterizes fertility as failure to
have a child following 5 years of
unprotected sex. [6]

SURROGACY REGULATION
BILL, 2020

The 228th law commission report
featured the requirement for stricter
arrangements administering the act of
surrogacy. The bill of 2020 handles a
few of concerns set down in the
report. The bill has improved the
conditions of the act of surrogacy
without a doubt. There are presently
organized laws and rules one needs to
track with constitution of surrogacy
boards at the state and public level. 

[6] SubodhAsthana, Surrogacy laws in
India,IPLEADERS(Feb 7, 2021, 05:57 PM),
https://blog.ipleaders.in/surrogacy-laws-
india.

The intended guardians’ needs
to deliver a certificate of proven
infertility.
It is the duty of the surrogacy
center to clarify completely
totally known results and
consequences of the procedure
to the surrogate mother and get
a written consent from her in
the language she gets it.[7] 

It likewise makes the process rigid
by requiring the candidates to
acquire certificates of vitality and
qualification subsequently reducing
the scope for a few wrongdoings
that could happen.

The bill not just aims at securing the
rights of surrogate, enrolling further
obligations of the candidates yet in
addition gives far reaching
provisions to ensure the rights of
child born out of surrogacy. The bill
makes reference to mandatory
acknowledgement and enrollment of
surrogacy centers to keep a check
of clinical malice. Furthermore, it
likewise determines that surrogacy
should not be sex selective in
nature.

RIGHTS AND OBLIGATIONS
OF PARTIES TO SURROGACY
ARRANGEMENTS

[7] ArshaSabu, Surrogacy laws in India:
Comprehensive analysis, LEGAL BITES (Feb
8, 2021, 06:30 PM),
https://www.legalbites.in/surrogacy-law-
in-india.
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·The authorizing couple is
obliged to not abandon the
youngster, resulting from a
surrogacy method, regardless
of whether inside India or
outside, under any conditions,
Neither of the parties to the
surrogacy agreement can lead,
offer, attempt, advance or
partner with or profit of
'commercial surrogacy' in any
structure or cause damage to
the surrogate mother or child
in any way. 
The planned guardians are
bound by the surrogacy
contract to pay for the
surrogate's costs.
The surrogate is also
committed to sustain the child
in her womb during the
gestational period. 

INTERNATIONAL
SCENARIO

The quantity of global surrogacy
positioning expanded enormously
across recent decade, and the
ascent in the practice has
prompted interest over issues, for
example, social equity, misuse, and
denials of basic freedoms. As of
now, there are no worldwide
guidelines or rules with respect to
worldwide surrogacy game plans,
and in certain nations where the
practice is common, i.e., India,
there is restricted national
guideline. The two of the most
prominent but contrasting global
surrogacy destinations are India
and USA. Every nation follows
their particular rules and
regulations pertaining to
surrogacy like in the USA 

https://blog.ipleaders.in/surrogacy-laws-india
https://www.legalbites.in/surrogacy-law-in-india


there are different regulations and
vary extensively since each one of the
50 states and the District of Columbia
with surrogacy being entirely
prohibited in Washington, DC and
nearly unregulated in other states. US
have the most liberal IVF, gamete
donation and surrogacy laws of all
western nations [8]. 

In the USA and India, after the nativity
of the child, the surrogate
relinquishes all rights to the infant.
Anyway the scene is diverse in the UK,
where the surrogate mother can
assert the rights to the child as long as
2 years after conveyance and
voluntary force is given to the court
for this matter. USA follows a federal
form of government, there is no
unification of the laws and
consequently disparity is found in the
law the state of California perceives
commercial surrogacy, the state of
Washington considers commercial
surrogacy inadmissible[9]. In
California the traditional surrogacy is
adequate and the biological mother
stays the lawful mother, though in
India traditional surrogacy isn't
legitimately recognized. While in the
state of New York, all surrogacy
arrangements including any ruler of
pay are contemplate, void and
unenforceable, this look alike the laws
in the UK yet as opposed to the
current law of India and like the bill
that disallows commercial surrogacy.
Various developed nations like France,
Germany, Sweden and Spain,
individuals have voted against
surrogacy. Not all nations empower
surrogacy. Moral and legitimate
ramifications have been an
impediment for its overall
acknowledgment. Surrogacy is more 

admissible universally however
there are no global laws on
surrogacy or least guidelines. 

CONCLUSION

At present India needs far reaching
enactment solely for managing
surrogacy and related issues. In
spite of the fact that there have
been a few endeavors from the part
of the government to address this
legal lacunae none proved
productive. Enactments so far made
had been up to speed in the
parliamentary procedures and every
one of them avoided turning into a
law. The rights of women and
children should be guarded through
implementing of laws which will
cover all the present defects or
inadequacies.

ETCHING THE PATHLAWCUTOR

 
F E B R U A R Y  2 0 2 1 -  I S S U E  1 0



Case Analysis  Naveen Kohli v. Neelu Kohli 
 (2006) 4 SCC 558

A D I T I  B O R K A R
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The appellant married to the respondent in
November1975. According to the appellant
husband, after marriage, the wife started
quarreling and misbehaving with him and his
parents. Subsequently, the husband was
compelled to leave the house and started living
in rented premises separately from May 1994
and continued to live there since then. He filed
a petition for divorce under Sec 13(1)(i) (a) on
the grounds of cruelty. 
The appellant alleged several facts in the claim
to support thereof. The allegations were that
the respondent had filed a criminal complaint
and made every effort to torture and harass
him and to put him behind the bars. The
respondent had sent him a notice explicitly
stating that the nucleus of HUF had been
broken and with immediate effect asking for
the partition of her shares and assets which
should be given to her within 15 days. Further,
she filed a petition for payment of maintenance
under Sec 24 of the Hindu Marriage Act during
the pendency of the case which was rejected by
the trial court and appeal lied with the High
Court. Furthermore, it was alleged that she had
withdrawn Rs9,50,000 from the bank account
of the appellant in a clandestine manner. She
also published an advertisement in a national
newspaper stated that the appellant was an
employee of her and warned the business
associates to avoid any business with him.
Both parties alleged against each other for not
able to maintain the sanctity of the marriage
and involvement with another person. The
appellant stated that the respondent was
indulging indecently and was found in a
compromising position with one. On the
contrary, the respondent stated that the
appellant was living separately with another 

BRIEF FACTS: 

The Trial Court observed that the appellant
was physically, mentally and financially
tortured and harassed by the respondent.
And held that there is no possibility to
reconnect the marriage between the parties
and lies no alternate remedy but to dissolve
the marriage. Respondent filed for first
appeal in High Court.
The High Court was of the view that the
Trial court decision would not be
appreciated as it overlooked on the record
of the evidence, and did not evaluate that
the appellant was living with another woman
and this amounts to misconduct and un-
condonable for Sec 13(1) (i) (a). Appellant with
Special Leave Petition approached the
Supreme Court.

woman. But in the trial court, both the parties
failed to prove the allegations made against each
other. 

ISSUE INVOLVED: 

Whether the decree of divorce should be
granted in the case?

HELD:

The appeal was disposed of. And held that the
marriage between the parties to be dissolved as
per the provisions of the Hindu Marriage Act.
The Court prescribed the legislature to infuse
an irretrievable breakdown of marriage as a
ground for the decree of divorce. 

SUPREME COURT JUDGMENT:

Cruelty is a course or conduct of one, which is
antagonistically influencing the other. The
cruelty might be physical, mental, intentional, or
unintentional. The cruelty asserted may rely on 



the kind of life the parties are
acclimated with or financial or social
conditions and their way of life and
human qualities to which they
connect the significance. Each case
must be decided on merits. 

The High Court should have looked
for the repercussions, effects and
ramifications of all the criminal and
the other proceedings initiated by the
parties in the proper perspective. The
finding of the High Court that these
proceedings couldn’t be taken to be
such which may warrant dissolution
of the marriage is completely
unsustainable. The advertisement in
the newspaper to the effect that the
status of the appellant in a registered
company was only that of an
employee have brought down the
prestige of the appellant. Additionally,
the respondent cautioned the whole
world to restrict the business with
him would prompt mental cruelty.
Despite this, the respondent doesn’t
seek a divorce through mutual
consent. 

The court, presumably, should make
an undertaking for reconciliation of
the parties, yet if it is discovered that
the marriage is unsalvageable, at that
point divorce should not be withheld.

In this instant case, there has been
complete disappearance of the
emotional foundation in the marriage.
Protection of such marriage is
absolutely unworkable which is
virtually dead and would amount to a
greater source of misery if a decree of
divorce is not granted to the parties. 

ANALYSIS OF THE DECISION OF
THE COURT: 

By the possible means, the husband
was trying to seek divorce by the
levelled allegations against each
other which included adultery,
cruelty and desertion. The parties
who have parted their ways if
continued to bind their matrimonial
ties will be misery for both and
undoubtedly the marriage has been
broken down irretrievably. Thus, no
longer the parties would be
associated as husband and wife. 

The reasoning used by the judges
was on the grounds of the
irretrievable breakdown of the
marriage which wasn’t recognized
as a ground for divorce back then.
And to add or amend the Act is a
function of the legislature and the
Court cannot enumerate on the
same. The Supreme Court [1]
strongly recommended to Union of
India to consider amending the
section by adding irretrievable
breakdown of marriage as a ground
for divorce where the marriage is
virtually dead and keeping no point
to make the marriage stay alive. 

JUDICIAL APPROACH IN THIS
CASE:
 
In this case, the court expressly
stated that so many years have been
elapsed since the parties have
separated, and from the
circumstances, it is reasonably
induced that the marriage between
the spouses had been broken
irretrievably. 

[1]Neelu Kohli v. Naveen Kohli, AIR 2004 All 1
reversed 
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In Ashok Hurra v. Rupa Bipin
Zaveri [2] the Supreme Court held
that undoubtedly a strong feeling
and impression was created that
no reunion or reconciliation
between the parties as possible
and the spouses was convinced
that the marriage had been broken
irretrievably and the court finds no
purpose would be served to
prolong the miseries of the parties
when the purpose of happy
married life has been lost. The
court accordingly, dissolved the
marriage. 

In Jorden Diengdeh v. S. S Chopra
[3] the court had held that no
point or purpose could serve in
the continuance of marriage which
has either completely or singly
broken down. And even suggested
to the legislature to provide a
uniform code of marriage and
divorce in these matters for the
unhappy couples to have a way
out. 

In Chetan Dass v. Kamala Devi [4]
the words of the court were:

“Matrimonial matters are of
delicate human and emotional
relationship. It demands mutual
trust, respect love and affection
with sufficient play for reasonable
adjustments with the spouses. The
institution of marriage occupies a
special place in society. Therefore,
it would not be appropriate to
apply any submission of
"irretrievably broken marriage" 

[2](1997) 4 SCC 226
[3] (1985) 3 SCC 62
[4] (2001) 4 SCC 250



as a straitjacket formula for grant of relief of
divorce. This aspect has to be considered in the
background of the other facts and circumstances of
the case.”

SUGGESTIONS AND CONCLUSIONS 

Because of social advancements and changes in
circumstances and to protect the parties from the
suffering where marriages are virtually dead, this
concept is urged and ought to be given a statutory
standing in the Act, whereas the bare reading of
the grounds won’t be able to grant a divorce. To
date, the pattern followed by the Supreme Court is
that when it observes any irretrievable breakdown
of a marriage, it concedes by declaring the decree
of divorce by invoking of Article 142 of the
Constitution. But the issue herein is that it prompts
the laying down ad hoc cases. And the power is
conferred solely to the Supreme Court and not to
High Courts. Thus, codifying the principle of
irretrievable breakdown as a ground for divorce as
recommended by the Report of Law Commission of
India would also help other courts to grant a
divorce while serving expeditious justice. 

While some jurists and activists’ objects on the
sanction of irretrievable breakdown of marriage as
a ground of divorce, in their view, with the
acceptance and aid of this, a deceitful husband may
desert their wife and exploit the ground for his
benefit. The Court should take a holistic approach
by considering the facts and circumstances of each
case. And if either party is in an advantageous
position for the mistake or wrong done, the court
should not invoke the jurisdiction to dissolve the
marriage. As suggested in the report, it must be
backed with financial arrangements for mother and
children. 
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MONTHLY BULLETIN

The consumer of women employee shall be taken.

No women shall be employed against the maternity benefit provisions

laid down in social security code2020.

Adequate transport facilities should be provided to women employees-to

pick up and drop.

The workplace including passage towards convenience of facilities like

washrooms, Drinking water , entry and exit of women employee should

be well-lit.

Providing safe,secure and healthy working conditions such that no

women employee is disadvantaged in connection with her employment.

Sitaraman announced Rs.1000 crore schemes for tea workers especially

for women and children in Assam and West Bengal.

As on 1 February, budget has been presented by Finance Minister Nirmala

sitharaman and it has been announced that women are allowed to work in all

sectors and night shifts and she also added that social security benefits will

be extended to gig and platform workers.

Women being allowed to work in night shifts was already notified by the

centre as a part of occupational safety, Health and working conditions

code(centre rules,2020)which is likely to be implemented from 1 April.

Following conditions should be met for employment of women in night shift.

1.

2.

3.

4.

5.

If a married woman stays in a live-in

relationship with another person without

ending her marriage, then in the eyes of Law,

this act will be termed as crime with pure

criminal intent. And the person living in such a

relationship with a woman will be considered a

criminal under Section 494/495 of the IPC.

This relationship cannot hold legal sanctity and

hence no legal protection will be given.

The division bench, comprising Justice SP

Kesarwani and Justice YK Srivastava,

observed that Devi was still the legally wedded

wife of Chandra. “Such a relationship does not

fall within the [ambit] …of a live-in-relationship

or relationship in the nature of marriage,” the

bench clearly asserted.

The Court, it held, cannot provide legal

protection to anyone/anybody for an act

which was illegal in nature according to

already established laws. Their act was against

the definition of a live-in relationship defined

by law and the Supreme Court. It is not a live-

in relationship, but an act of adultery by both,

it ruled. Also, anyone living with a married

person after changing the religion is also

strictly termed as illegal.
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Akhtar v. Government Of NCT Delhi And Another

[CRL.M.C. 59/2021 & CRL.M.A. 278/2021 (Stay)]

A police complaint was filed against the petitioner

u/s 419, 467, 471, 474, 376 354,506 read with

Section 34 IPC and on the grounds of concealment

of identity. According to the respondent, the

petitioner revealed his name as Shiva and promised

to marry the respondent.

On the promise of marriage, both the parties

developed a physical relationship and later got

married in the Arya Samaj Mandir where the

petitioner revealed his name as Akhtar.To which the.

petitioner filed a petition in front of the court u/s

482 CrPC to quash the above FIR on the ground

that, “parties have amicably settled their dispute”.

To which the court observed that, “the offence of

rape is an offence committed against the society at

large” and thus the FIR registered above cannot be

quashed on the basis that the parties have entered

in a compromise.

Moreover, the court while refusing the quashing of

FIR has focused on the various Supreme Court

Judgments where the court has stated that

“compromise between a rape accused and the victim

is of no relevance while deciding the criminal cases”.

As the country prepares for the 2022 local council elections, the New

Zealand government declared Sunday that it is implementing a new

government bill to increase Māori representation in local government.

Nanaia Mahuta, the Minister of Local Government, is spearheading the

Local Electoral (Māori Wards and Māori Constituencies) Reform Bill. The bill

proposes three primary amendments, according to a fact sheet on the

government’s website. Māori wards and constituencies, which are local

government constituents adjacent to general wards and constituencies in

which voting is carried out by persons on the Māori parliamentary electoral

roll.

The proposed modifications are intended to achieve greater equity

between the process of Māori wards and constituencies and the process of

general wards and constituencies. The reforms will also “make it easier for

local authorities… for the 2022 local government elections to establish Māori

wards and constituencies.”

The introduction of the bill is a welcome change that honours the Māori-

Pākehā relationship formed in Te Tiriti o Waitangi (the Treaty of Waitangi).

As Parliament was presented with two petitions calling for such changes,

signed by over 11,000 people late last year, the reform is expected by the

New Zealand public.
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THE NAME OF THE VICTIMS UNDER S 376 OF IPC
NEEDS TO BE CONFIDENTIAL: CHHATTISGARH HC
BACKGROUND

In an petition filed by Bharat Bajaj, a resident of Bilaspur, against the order
passed by the Atrocity Court for DNA test.

During the hearing of the case, Justice Agarwal found that the name of the
rape victim is mentioned in the police application and the court order.
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Phoenix, in Civil Appeal No. 2842 of 2020, submits that though the NCLAT correctly dismissed the appeal filed by Spade and AAA,

holding that they are related parties of the Corporate Debtor and are hence to be excluded from the CoC, there is an erroneous

finding that they are financial creditors.

The appeal by Phoenix seeks to challenge the above finding on the ground that: (i) It is contrary to the record; and (ii) The specific

stand of Phoenix is that both AAA and Spade are not even creditors of the corporate debtor, much less financial creditors.Spade

and AAA have independently filed an appeal under Section 62, Civil Appeal No. 3063 of 2020, on the ground that they are related

parties of the Corporate Debtor in terms of Section 5(24) and the first proviso to Section 21(2) of IBC.

Based on the above appeals, three issues have arisen for consideration before this Court:

(i) Whether Spade and AAA are financial creditors of the Corporate Debtor;

(ii) Whether Spade and AAA are related parties of the Corporate Debtor; and

(iii) Whether Spade and AAA have to be excluded from the CoC.“…the transactions between CD and both SPADE and AAA

Landmark are collusive in nature and do not qualify as financial debt for the purpose of IBC.” said court.

The Adjudicating Authority held that “there is no doubt in our mind that Arun Anand and his company namely Spade and AAA

Landmark were related parties to the CD”.

However, the NCLT noted that after 2013, soon after the execution to the Agreement to Sell of 25 October 2012, Arun Anand

resigned from all the companies of the Anil Nanda Group and was no longer related to the Corporate Debtor at the time of the filing

of the application for initiation of the CIRP. The ultimate decision of the NCLT was to allow the applications filed by YES Bank and

Phoenix for the exclusion of AAA and Spade from the CoC based on its findings on the first issue.

The decision of the NCLAT, in as much as it excluded Spade and AAA from the CoC in accordance with the first proviso of Section

21(2), is affirmed.Appeals were according disposed of.Phoenix Arc Private Limited Gaurav Agrawal Vs Spade Financial Services

Limited [ Civil Appeal No. 2842 of 2020].

THE COURT OBSERVED-

“Criminal courts manning the offence of rape are not to mention the name of the victim in their order or judgment, but yet in several

places of the impugned order which is in two pages, the name of the victim has been mentioned. Such a practice is deprecated.

Similarly, the investigating officer during the course of investigation as well as in the application filed before the Court seeking DNA

profiling has mentioned the name of the victim despite having been deprecated by their Lordships of the Supreme Court in the

aforesaid judgments and not followed the procedure to be followed i.e. keeping the name of victim in sealed cover,”

HELD

Justice Agarwal has said in his judgment that after the hearing in the rape case, the name of the victim will no longer be mentioned

in the decision given by the court. For the rehabilitation of the victim, the name will remain in the government documents, but she is

forbidden to make it public in any way.
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Background

The girl acknowledges that she has married her husband named

Pintu with her own free will she does not want to live with her

parents. The judicial magistrate at Hapur has directed the girl to go

along with her husband.

Present matter

The father of the girl has challenged the Judicial Magistrate order

to the high court of Allahabad, stating that since she is a minor no

one can be allowed to live with anyone against the will of the father

as he is the Natural guardian of the girl and also that marriage to a

minor is void.

Contention of the girl

1. The girl tried to prove that she has attained the age of majority

through a medical examination

2. The girl has also shown her desire to stay with her husband and

has refused to stay with her parents.

Observation of the Court

1. The girl will not be able to prove that she has attained the age of

majority through a medical examination since official documents

existed to confirm her age as being 16, and as such, her marriage

would also be considered void under Section 12 Of the Prohibition

of Child Marriage Act, 2006.

Decision

Justice J.J. Munir decided that she be housed in a safe house or in a

safe home or a shelter for now until she attains the age of majority,

and once she attains the age of majority she is free to live where

she wants and stay whomsoever she wants.

Section 13 (applicability of Section 239A) and SEction 88

(provisions related to all India services) of the act are

amended.

The bill aims at merging its cadre of officers of Indian civil

services to the AGMUT cadre (which stands for Arunachal

Pradesh, Goa, Mizoram, and Union Territory).

Since, the constitution of India is now fully applicable on

the union territory, this amendment would enable the

availability of administrative officers in JnK who have the

experience to run the UT.

Voice vote is a method of voting in the parliament in which

votes of the members are taken on a subject or a motion

orally. It is considered to be the quickest and the easiest

method of voting which is used in deliberative (decision-

making) assemblies. As the first step, the presiding officer or

the chair of the assembly delivers the question to the

assembly. The members who are in the favour of the motion

say ‘aye’ or ‘yea’ orally. Afterward, the presiding officer asks

those opposed to the motion to cast their votes by saying ‘nay’

or ‘no’. The votes on each side are then counted and the

results are declared. The only disadvantage of voice votes is

that the volume of the voices of the members is estimated

instead of being measures with sound level meters.

The Jammu and Kashmir Reorganization (Amendment) Bill,

2021- This bill was introduced in the house a few days ago by

the Minister of State (Home), G. Kishan Reddy. As per this bill,

the Jammu and Kashmir Reorganisation Bill of 2019 that

bifurcated the state of Jammu and Kashmir into two union

territories, Ladakh being one and the former being the other

after the revocation of Section 370 has been amended.

Changes made-

Purpose- To increase the strength of civil servants in the union

territory.
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The Centre has denied to make any changes to the existing laws on

marriage of same sex marriages.

The High Court of Delhi on Thursday, heard three separate petitions

by same-sex couples who sought to declare that the Special Marriage

Act (SMA) and Foreign Marriage Act (FMA) ought to apply to all

couples regardless of their gender identity and sexual orientation.

While the bench of Justice Rajiv Sahai End law and Justice Amit

Bansal were hearing these petitions, a fourth petition, was filed which

claimed that denial of same sex marriage was a denial of rights

guaranteed under the Constitution.

In an affidavit, in response to these petitions, the Centre stated that,

despite the decriminalisation of Section 377 of the Indian Penal Code

(IPC), petitioners cannot claim a fundamental right for same-sex

marriage being recognised under the laws of the country.

The Centre also stated that living together as partners and having

sexual relationship by same sex individuals, is not comparable with the

Indian concept of a family, which consists of a husband, a wife and

children who are biologically born children out of the marriage.

It was also submitted that the registration of marriage of same sex

persons results in violation of existing personal and codified law

provisions such: as degrees of prohibited relationship, conditions of

marriage, ceremonial and ritual requirements under the personal laws

governing the individuals.

It was further stated that any interpretation except treating

‘husband’ as a biological man and ‘wife’ as a biological woman will

make all the statutory provisions unworkable.

The Centre added that in a same sex marriage, it is neither possible

nor feasible to term one as ‘husband’ and the other as ‘wife’ in the

context of legislative scheme of various statutes. The Centre also

stated that the question regarding formalisation of such a relationship

is to be decided by the legislature without judicial adjudication

The High Court has listed the hearing on April 20th.

In the case of K. Akbar Ali v. K. Umar Khan (SLP 31844/18), the

apex court observed that the order VII and rule 11 which talks

about rejection of plaint is not exhaustive is nature.SC also

observe that court has the inherent power to see that frivolous

or vexatious litigations are not allowed to consume the time of

the Court. Petitioner filed a civil suit in the original side of

Madras HC challenging the sale deed of 2010 executed by

defendant to other defendants on the ground that there is pre-

emption agreement executed between the plaintiff and the

defendant. Agreement us said to be executed on the basis of

power of attorney executed by the defendant in the favour of

his son on 1989. The defendant had given a power of attorney to

her son Zahir Ali to maintain and administer the suit property.

The defendants moved an application under Order VII Rule 11 of

the Code of Civil Procedure, contending that there is no Power

of Attorney authorizing Zakir Ali to enter into any sale or

preemption agreement. The Division Bench of the High Court

allowed the application and rejected the plaint holding that the

Power of Attorney does not authorize the attorney to execute

an agreement as the Power of Attorney was granted for

conduct of Court proceedings only. Petitioner argued that

clause 6 of POA “to do lawful, as my said attorney deems fit

and just on my behalf” authorizes the attorney to take all the

steps which are necessary and proper. Such aspects has not

been appreciated by the DB of HC in proper perspective. In this

plea, the question before the SC is whether the plaint discloses

any cause of action or whether the suit is barred by any law, on

the face of the averments contained in the plaint itself. The

court observed that on a meaningful reading of the plaint in its

entirety that the plaintiff has no cause of action against the first

defendant being the owner of the suit property, the Power of

Attorney being patently invalid. The Division Bench of the High

Court has done substantial justice by nipping in the bud, a suit

which is ex facie not maintainable for want of cause of action

against the defendants.
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DISHA RAVI'S TOOLKIT CASE

WHAT IS TOOLKIT?

A toolkit is a set of guidelines that suggests how a particular goal can
be accomplished. Toolkits chart out a plan of action that explains the
topic at hand and offers a set of suggestions that can be followed to
achieve this particular goal. 

Typically, toolkits are made for social media campaigns. These toolkits
include information on how to promote the campaign through different
social media websites.  

It is not just by protesters, but also by government organizations. For
instance, the Government of India’s Department for Promotion of
Industry and Internal Trade has a toolkit on how to implement
Intellectual Property Rights. 

WHO IS DISHA RAVI?

Disha Ravi is an Indian Youth Climate Activist and the founder of
Fridays for Future India who has shared the toolkit related to farmer
protest with Greta Thunberg (Swedish Climate Activist). She was
arrested by the Cyber Cell, Delhi  for the same matter. 
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https://indianexpress.com/article/explained/greta-thunberg-toolkit-farmers-protest-fir-delhi-police-7176187/


ABOUT THE TOOLKIT CASE

The toolkit shared by Disha Ravi was hared by Greta Thunberg guides
people on how to stand in solidarity with the ongoing farmers' protest in
India. However, the original toolkit called for a digital strike on or
before 26 January 2021 (Republic Day) and underscored 'carrying out
protests outside Indian embassies' as one of the actions to support the
cause. 

It also highlighted a list of previous actions that were taken to amplify
the farmers' voices online. The document also mentioned various
hashtags for Twitter Storm such as #AskIndiaWhy, #FarmersProtest,
and #TheWorldIsWatching. 

As the toolkit was shared on the social media platforms by Swedish
climate activist Greta Thunberg, the Delhi Police asked Google and
other social media companies to share information related to the toolkit
such as email IDs, URLs and social media accounts of the creators of
the toolkit. 

The FIR was then filed by the Delhi Police on February 4th, 2021
against the people involved in the toolkit case under "international
conspiracy" and "defamation"

 
F E B R U A R Y  2 0 2 1 -  I S S U E  1 0 ETCHING THE PATHLAWCUTOR 



DISHA RAVI ARRESTED!!

The Delhi Police on the basis of the FIR arrested Ms. Disha Ravi
(Climate Activist) from Bangalore on he charges that the activist
allegedly edited the toolkit and shared it with Greta Thunberg which
allegedly instigated the violence during the 26 January 2021 tractor
parade.

Delhi Police alleged that Disha Ravi along with lawyer Nikita Jacob and
engineer Shantanu Muluk created a toolkit and shared it with others to
tarnish the image of India. The accused people have been booked
under IPC Section 124 (A) for sedition, Section 153 (A) for promoting
enmity between different sections of the society and Section 120 (B) for
criminal conspiracy. 

On 18 February 2021, Delhi High Court issued notice to the News
Broadcasting Standards Authority (NBSA), News 18, and Times Now
after a petition filed by Disha Ravi against the leak of the FIR filed in
the toolkit case (Disha A Ravi v. State & Ors).

Disha Ravi, in her petition, stated that she is being viscerally attacked
by Delhi Police and several media houses on the basis of leaked
investigative matter and prejudicial press briefings.
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DISHA RAVI RELEASED FROM TIHAR JAIL!!

On 23 February 2021, Disha Ravi has been granted bail by a Delhi High
Court subject to two sureties of 1 lakh each. 

While hearing her bail plea, Additional Sessions Judge Dharmendra
Rana said, "Considering the scanty and sketchy evidence on record, I
do not find any palpable reason to breach the rule of bail for a 22-
year-old girl who has absolutely no criminal antecedents." 
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