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ABSTRACT:- 

In the given paper we have discussed about how discrimination exists against the LGBTQ 

members and the rights they are deprived of. This discrimination against them affects their 

physical health, mental and psychological health, education, employment, economic security 

etc. Along the way this paper also talks about how LGBTQ members are treated by public, 

how section 377 of the Indian Penal Code was decriminalized, and discriminatory laws 

against the members. The paper concludes with the reasoning of why LGBTQ members 

shouldn't be treated differently or be subjected to discrimination, but rather be accepted by 

the society. 

 

INTRODUCTION: 

Sexuality:A person's identity in relation to the gender or genders to which they are sexually 

attracted to. Something which is absolutely normal. But in reality, is every sexual orientation 

considered normal? No. People still get discriminated on the basis of their sexual orientation 

and this issue doesn't even get addressed much as the society still looks at it like a taboo. 

Being a member of LGBTQ+ community is more than just about sexuality, as they would 

have different lifestyle for which they would be judged and criticized by the society. Every 

such criticism and judgment has an impact on every aspect such as emotional, psychological, 

professional and even social life of that person. When it comes to India homosexuality has 

been decriminalized and has been accepted, however most Indians still have the homophobic 

and trans-phobic mindset. This attitude of people could be a result of lack of adequate legal 

protection against the discrimination on the basis of sexual orientation and gender identity. 

Also the Indian law hasn't given them everything they deserve and discrimination against 

them still exist in places like labor market, schools, workplace, hospital and many are 

mistreated and disowned by their own family. United Nations human rights has been 
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concerned about these and has pointed out violation of human rights of the LGBTQ members 

repeatedly. 

CONCEPT OF LGBTQ: 

The term LGBTQ refers to Lesbian, Gay, Bisexual, Transgender and Queer. LGB&Q refers 

to the sexual orientation the person has; Lesbian- Women who are emotionally, sexually and 

romantically attracted to another woman. Gay – A person who has an emotional, sexual and 

romantic attraction towards the same gender as theirs. Bisexual – A person who is 

emotionally sexually romantically attracted to more than one gender. Queer- It is an umbrella 

word that describes sexual and gender identities other than straight and cis-gender. 

Transgender people are people whose gender identity would vary or differ from the gender 

they were assigned at birth and which gets rejected either partially or completely. 

Transgender people could be heterosexual, homosexual or bisexual. Every human no matter 

what their sexual orientation is, should still be given the freedom of expression and they are 

entitled to basic human rights. 

HOW SEXUALITY IS REGULATED BY LAW: 

Law regulates sexuality in various ways such as  

 Criminalization or decriminalization of sexual behavior. 

 Granting or restricting privacy and the right to make decisions about sexual life and 

behavior. 

 Protection or inadequate protection relating to equality, discrimination, harassment 

and violence.  

 Granting the right to be married adopt child etc. 

DISCRIMINATION AGAINST LGBTQ: 

Discrimination against LGBTQ members dates back to the time when Puranas and Vedas 

were written. According to Hinduism and Islam, homosexuality is considered to be one of the 

heinous offences as it is considered to be against the order of nature. Many face harassment 

and bullying due to which LGBTQ members often feel humiliated, and as a consequence to 

avoid humiliation and violence many people try to hide their sexuality, some drop out of 

schools, some never open up, etc. 
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The main focus of human rights is that all human are equal. The Preamble of our Indian 

Constitution states and mandates justice and equality for all under the article 14-Equality 

before law and Article 21-Protection of life and personal liberty1. Considering the above 

mentioned articles and the human rights the Supreme Court of India on 6th September 2018, 

in the case of Navtej Singh Johar v. Union of India2decriminalized section377 of the Indian 

Penal Code which earlier stated, Unnatural Offences- “Whoever voluntarily has carnal 

intercourse against the order of nature with any man, woman or animal, shall be punished 

with imprisonment for life, or with imprisonment  of either description for a term which may 

extend to ten years and shall also be liable to fine.”3Also in the case of NALSA V. UOI4 the 

court stated, all persons have a right to self-identify their gender and it declared that Hijras 

can legally identify as third gender. The court upheld that third gender persons are entitled to 

the fundamental rights and theirrights and freedomwould be protected under the Indian 

Constitution. 

Although judgment of the Supreme Court held that consensual homosexual sex could notbe 

crime under the Indian Constitution, the judgment is limited in its scope. In recent times, 

LGBTQ people in India have raised concern in legal and political context regarding the 

violation of their human rights. This has helped to lay a foundation for the future challenges 

to other discriminatory laws. India does not have a comprehensive and anti-discrimination 

code. While the Constitution prohibits discrimination, that injunction solely applies to the 

government and its instrumentalities. The private sector therefore will discriminate with 

freedom of LGBTQ members in matters of employment, housing, health and education 

among different areas. 

RIGHTS AND FREEDOM LGBTQ MEMBERS ARE DEPRIVED OF: 

However, the LGBTQ members are still deprived of certain rights and freedom such as:  

1. The officers of the Indian Army can be punished on the basis of the sexual orientation. 

Under section 45 of the Army Act, as per the ministry of defense of an officer, “Any officer, 

junior commissioned officer or warrants officer who behaves in a manner unbecoming his 

                                                             
1THE CONSTITUTION OF INDIA, 1949, article 14 & 21. 
2Navtej Singh Johar v. Union of India, 2018, WP ( Crl.) 76/2016; WP (C) 572/2016;   
3INDIAN PENAL CODE, 1860, sec. 377, unconstitutional by the Supreme Court. 
4NALSA V. UOI, 2014,Writ Petition (Civil) No. 400 of 2012. 
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position and the character expected of him shall, on convicted by court material, if he is an 

officer, be liable to be cashiered or to suffer such less punishment as in this Act mentioned; 

and if he is a junior commissioned officer or a warrant officer, be liable to be dismissed or to 

suffer such less punishment as in this Act mentioned.”5 The Indian Army has publicly 

expressed their heteronormative beliefs and their discomfort with the sexual orientation of 

their LGBTQ+ officers. Having a sexual orientation other than what is classified as cis-

gender, heterosexual is considered a punishable offence, even if the Indian Constitution 

prohibits punishment on the basis of discrimination.6 

2. Same sex couples are deprived of the option to have children through surrogacy. 

The lower house of Indian parliament, Lok Sabha formally decreed that same sex couples in 

India were not allowed to adopt children via surrogacy. Couples are to find an alternative 

method of adoption which may or may not be permitted because in order to adopt, the couple 

has to be married for 2+ years and same sex marriage still not recognized as legal in India.7 

3. LGBTQ+ is not allowed to donate blood for transfusion. 

The NACO organization, India declared officially that the community can easily transmit the 

HIV virus and are a risk to healthy people if permitted to donate blood. Although there are 

tests that can be conducted, the organization said they are not always 100% accurate and so 

the ban is yet to be lifted.8 

4. Same sex marriage in India is still illegal. 

                                                             
5ARMY ACT, 1950, sec. 45. 
6Simran Bhasker, No space for homosexuality in Indian Army, a comparative study, LAWLEX.ORG (May 25 

2020),https://lawlex.org/lex-pedia/homosexuality-in-indian-army/20715 
7Chaitanya Mallapur, Almost Final: Surrogacy Ban for single parents, Homosexuals, Live-in Couples, 

INDIASPEND(August 28 2019, 00:35 GMT),https://www.indiaspend.com/amp/almost-final-surrogacy-ban-for-

single-parents-homosexuals-live-in-couples/ 
8Abraham Thomas, Bar on transgender persons, others from donating blood: SC seeks govt’s response, 

HINDUSTANTIMES (March 05 2021, 03:38 P.M),https://www.hindustantimes.com/india-news/sc-seeks-

centre-response-on-barring-transgenders-gay-people-from-donating-blood-101614936356466-amp.html 
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Persons of the same sex are not legally permitted to marry. Although it has not been officially 

declared against the law, same sex couple will not be issued a valid marriage license and 

most officiators in India are inclined to deny service as well if the couple is homosexual.9 

5. Adequate gender justice. 

Crime against transgender persons are not considered prejudice crimes, merely petty crimes 

and sentences for the same are rarely doled out. When they are, the penalty enforced is very 

light, usually a few months which is substantially low compared to the sentences awarded to 

crimes against cis-gender persons. As the Indian Laws are made for men and women, and 

considering trans genders neither men nor women, they generally don’t get justice from 

authorities due to lack of law. Bill introduced in 2018 in the legislature also failed to deal 

with sexual offences against transgender and give them equal protection.10 

 

CONCLUSION: 

To conclude, every person should be given the basic fundamental rights of equality and 

privacy and should be allowed to live their life with dignity. Same sex marriage should be 

made legal because there's no point in just decriminalizing homosexuality if they aren't 

accepted wholly and are allowed to marry and live together. Surrogacy laws needs to be 

amended because it everyone's dream to have a child and bring them up and to shower love 

and feel the completion of family and same sex couples should not be deprived of this right 

just on the basis of the sexuality.Blood donation should beallowed because, saving someone's 

life is the ultimate thing and it shouldn't be taken lightly just because a homosexual donated 

the blood, because the risk of HIV arises even when a straight, cis-gender person donates the 

blood too and it shouldn’t be held only against the LGBTQ members. Better laws relating to 

                                                             
9Samanwaya Rautray, Same sex marriages cannot be given legal sanction; Government, THE ECONOMIC 

TIMES( February 25 2021, 09:21 P.M), https://m.economictimes.com/news/politics-and-nation/same-sex-

partners-not-comparable-with-indian-concept-government/articleshow/81209328.cms 
10DNA Web Team,Seeking equal protection for transgenders from sexual crimes, plea moved in Supreme Court, 

DNA(September 26 2020, 08:34 P.M), 

https://www.google.com/url?sa=t&source=web&rct=j&url=https://www.dnaindia.com/india/report-seeking-

equal-protection-for-transgenders-from-sexual-crimes-under-indian-penal-code-plea-moved-in-supreme-court-

2845592/amp&ved=2ahUKEwjpqc6wu83vAhXV4XMBHdPvCaI4ChAWMAN6BAgHEAI&usg=AOvVaw2T

6rgrzCnR3FODfEXcvkSe 
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the protection against violence and equality for LGBTQ members should come into 

existence.Although there's a discussion concerning the necessity for such a law, there seems 

to be little political accord towards the enactment of such a law. Even the courts haven't 

nevertheless woken to the current drawback that materially affects the lives of the LGBTQ+ 

community. It is high time people stood up and together against these discrimination and 

demand accountability for the actions. And for this to happen the public needs to broaden 

their mindset and accept and respect LGBTQ members and not consider this as a taboo. 

 


